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LEGAL AID COMMITTEE NAMED BY JACKSONVILLE BAR ASSOCIATION 


What is believed to be an innovation in Bar As- 
sociation activities, at least in so far as the State of 
Florida is concerned, was initiated by the Jacksonville 
Bar Association at the suggestion of the Emergency 
Relief Committee of the Community Chest, in the des- 
ignation of a Legal Aid Committee consisting of Ar- 
thur A. Simpson, Chairman; Clifford T. Inglis, Rhy- 
don C. Latham, Kelso H. Humphrys, Herbert A. Love, 
Jr., and S. 8. Blondheim. This Committee made an in- 
vestigation into the conditions so as to determine the 
advisability of the proposed plan and after a compre- 
hensive study of the local situation and the operation 
of legal aid societies in some of the larger cities in the 
North, submitted a report to the Association which 
covers the subject so fully as to justify its reproduc- 
tion in full as follows: 


REPORT OF THE LEGAL AID COMMITTEE OF 
THE JACKSONVILLE BAR ASSOCIATION 


TO THE PRESIDENT, EXECUTIVE COMMITTEE, 
AND MEMBERS OF THE JACKSONVILLE BAR 
ASSOCIATION: 


We, the Legal Aid Committee of the Jacksonville 
Bar Association, were appointed for the purpose of 
conferring with interested civic aid and social service 
organizations concerning the advisability of formu- 
lating some plan for legal aid to the indigent and to 
formulate some plan under which such legal aid could 
be supplied if it were deemed advisable. After con- 
ferences with various interested and informed per- 
sons, a study of available information and data con- 
cerning other legal aid organizations in various Ameri- 
can cities, and conferring among ourselves, we re- 
spectfully report as follows: 


A. The information available is not sufficient to 
determine accurately just what need there exists for 
furnishing legal aid to the indigent as suggested. 
There exist cases which might be relieved by resort to 
the Courts or by proper action of the legal profession; 
and from the data available, the possibility of sub- 
stantial relief through legal aid is indicated. Accord- 
ingly, your committee recommends a three months” ex- 
perimental period during which legal aid will be of- 
fered under the conditions and methods hereinafter 
set out. 


B. Except in instances in which the unusual cir- 
cumstances warrant action, your committee recom- 
mends that the following types of cases be avoided: 
divorce, tort, bankruptcy and criminal. Your commit- 
tee does not deem it advisable to interpose dilatory de- 
fenses to apparently just claims. 

C. Your committee recommends the adoption of 
the following ways and means: 


1. WAYS. 
A. Submission of Cases. 

(1) All cases must be presented to the Com- 
mittee by the Citizens Emergency Relief 
Committee Welfare Board, or some sim- 
ilar organization. 

(2) Such presentation must be made at a 
fixed place at a fixed time. This Com- 
mittee recommends that the place desig- 
nated be an office in the Community 
Chest Building and the time for hearings 
be 5 P. M. to 6 P. M., on Fridays. 

(3) When a matter is submitted, there 
should be available: 

(a) The complainant. 

(b) A report by the social service repre- 
sentative of the complainant’s evi- 
dence. 

(c) Where possible, the material wit- 
nesses. 

(d) A report of the investigator con- 
cerning the position of all parties. 

(e) A financial estimate of both the 
complainant and the poneenaren de- 
fendant. 

(4) Applicants for aid, applying to the Legal 
Aid Committee, shall first sign a waiver 
of any claim against this Committee, or 
any teams thereof, who may handle its 
case, such claim arising from any acts 
of omission, or commission on the part 
of the said Committee, or its teams, in 
the conduct of the case. 

B. Details of the Operation of the Committee. 

(1) The Legal Aid Committee shall be com- 
posed of twenty-one active members of 
the Bar, eleven with more than five 
years experience, ten with less than five 
years experience, all of whom shall vol- 
unteer for this work and be appointed by 
the president. 

(a) One of them shall be elected Chair- 
man and his duty advisory, keeping 
the order of rotation and advising 
the team next in line of their con- 
ference date. 

(b) The remaining twenty shall be di- 
vided up into ten teams, one older 
member and one younger member 
and numbered from 1 to 10. 

(1) Each team shall function as a 
unit. 

(2) The teams shall be called upon 
in rotating order. . 
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(2a) When engaged in the con- 

duct of a case, a team 

shall be removed from the 
order. 

When engaged in the con- 

duct of a case, a team 

shall stay with the case 
until concluded. 

(2) Each and every member of the Bar As- 
sociation shall be subject to call by any 
Team, or Teams, for advice and counsel. 

(3) On each conference date, the Team next 
in line shall sit. 

(3a) The Team shall adjudge whether 
the case shall be handled by the 
Committee. 

(3b) The Team shall handle all cases ac- 
cepted by it. 


(2b) 


2. MEANS. 

(A) This Committee recommends that the Bar 
Asscciation advance sufficient funds, not to 
exceed the sum of $190.00, to get the work 
of the Committee started. The said funds 
advanced are to be used only within the first 
three months of this Committee’s opera- 
tion. 

The Chairman of the Committee shall allot 

the expenditure of proper Court costs not to 

exceed the amount allowed by the associa- 
tion. 

From recoveries in cases handled by the Le- 

gal Aid Committee, all costs incurred shall 

be paid to the Committee. 

After three months’ operation the Commit- 

tee of Twenty-cne shall confer with the of- 

ficials of the Community Chest to decide 
whether it is accomplishing any real pur- 
pose, and to recommend whether the work 
be continued. If this conference decides 
that the work should be continued, then 
costs shall be provided by agencies other 
than the Jacksonville Bar Association. Your 

Committee suggests this item as a part of 

the yearly Community Chest budget. 

D. Realizing the possibility of errors and 
unanticipated effects, this Committee 
recommends that the Committee of 
Twenty-one members be given unre- 
strained discretion to operate under the 
suggested methods without restraint by 
the recommendations and findings of 
your Committee. 

Respectfully submitted, 
CLIFFORD T. INGLIS, 
RHYDON C. LATHAM, 
KELSO H. HUMPHRYS, 


(B) 


(C) 


(D) 
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HERBERT A. LOVE, JR., 
8S. S. BLONDHEIM, 
ARTHUR A. SIMPSON, 
Committee. 
This report was adopted in full at a meeting of 
the Association and in line with the recommendations 
therein made, a voluntary committee of twenty-one 
members was formed, divided into ten teams composed 
of two members each and a chairman, in order to give 
the plan a trial and determine its actual workings. 


~ Bearing in mind that the underlying purpose for 
the formation of the Committee was to afford legal 
representation to persons financially unable otherwise 
to procure the same and that it is not intended to un- 
dertake the handling of any matters not presented to 
the Committee through one of the recognized welfare — 
organizations, the Committee thought it advisable to 
outline the following regulations for the guidance of 
the members of the Committee from time to time. 


1. Claims should only be handled by the teams 
if in the opinion of the teams the claim asserted is 
meritorious on the facts presented and no action 
should be brought until an opportunity is afforded to 
the opposing party to present his facts and then only 
of the team, with all available facts before it, feels 
that there is reasonable prospect of success. 


2. If the financial status of the debtor is such 
that the collection of a judgment if obtained, is in the 
opinion of the Committee improbable, no legal action 
should be taken on the claim. 


3. Where the applicant for assistance is the 
debtor or defendant, the team handling the matter 
should not interpose dilatory tactics in the defense of 
an apparently just claim. 


4. No criminal action should be counseled or in- 
stituted by any team without the authorization of the 
Executive Committee. 

5. Wherever the work of the Committee results 
in the collection of money or its equivalent, all costs 
incurred should be reimbursed and if in the opinion of 
the team, the collection of a fee is justified, such fee 
should be collected and paid into the fund. 

6. A record shall be kept of each matter sub- 
mitted to the teams showing the names of the parties 
involved, a brief statement of the nature of the claim 
and the disposition made therefor. 

Much latitude must necessarily be allowed to the 
teams in the handling of matters submitted and the 
practical operations of the plan may make changes in 
procedure advisable. It is the hope of the Association 
and of the Committee that the plan proposed will af- 
ford a means of real service to the community and 
tend to more firmly establish the trust and confidence 
which the public rightfully has in the members of our 
profession. 
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A DISCUSSION OF THE RULE ESTABLISHED IN THE CASE OF CHAPMAN VERSUS 
ST. STEPHENS PROTESTANT EPISCOPAL CHURCH, INC., ET AL. 


By T. J. BLACKWELL, of the Miami Bar 


(NOTE: Author’s italics unless otherwise indicated. 
The terms “mandate” and “remittitur” are 
used interchangeably in this article.) 


G. A. Chapman, on April 18, 1927, filed in the 


‘Circuit Court of Dade County, a bill of complaint for 


the foreclosure of a statutory lien for improvements 
made upon property occupied by St. Stephens Protest- 
ant Episcopal Church, Inc., the legal title to which 
was held by the Trustees of the Diocese of South 
Florida, a corporation. The parties last named were 
duly made defendants, and answered. 

The case was in due course referred to a General 
Master in Chancery for taking testimony, and the 
Master’s report, in which the equities were found to 


be with the complainant, was filed on September 12, 


1928. The defendants excepted to the Master’s report, 
and on June 18, 1930, an order was entered by one of 
the Circuit judges of Dade County sustaining the 
exceptions and dismissing the bill. 

The complainant entered an appeal to the Su- 
preme Court of Florida, and on July 21, 1931, judgment 
was entered reversing the order of dismissal and di- 
recting that a decree be entered in favor of the com- 
plainant, pursuant to the Master’s findings. (136 So. 
238). 

On August 15, 1931, one of the appellees, St. 
Stephens Protestant Episcopal Church, Inc., filed a 
petition for rehearing, and on September 15, 1931, the 
petition for rehearing was denied by the Supreme 
Court. Thereafter, on September 16, 1931, the Clerk 
issued and forwarded to the Circuit Court of Dade 
County a mandate upon the judgment of reversal. The 
mandate was received in the office of the Clerk of the 
Circuit Court of Dade County on September 18, 1931, 
and it was then entered in the Chancery Order Book. 
Subsequently, on September 25, 1931, one of the Judges 
of the Circuit Court of Dade County entered a final 
decree in favor of the complainant, Chapman, pur- 
suant to the mandate, directing the General Master in 
Chancery previously appointed, to advertise the prop- 
erty for sale and to sell the same in default of pay- 
ment of the sum of money declared in the decree to be 
due and owing by the defendants to the complainant. 

While the decree of the Circuit Court was being 
carried out by the General Master, and while the 
property was being advertised for sale, one of the de- 
fendants, St. Stephens Protestant Episcopal Church, 
Inc., on November 13, 1931, filed in the Supreme Court 


a second petition for rehearing, and a motion to recall 
the mandate, in order that the appellate court might 
further consider the case and correct a supposed error 
of law committed by the Supreme Court in reversing 
the original decree of the Circuit Court. 

The final decree of the Circuit Court, entered on 
September 25, 1931, was at the time, and always after- 
ward, in full force, it not having been set aside, stayed, 
or superseded, but on January 6, 1932, the Supreme 
Court granted the motion to recall the mandate and 
also granted the petition for rehearing, ordering that 
the cause be reinstated on the docket of that Court 
for the purpose of giving further consideration to the 
judgment rendered on July 12, 1931, notwithstanding 
the fact that in the meantime the final decree of the 
Circuit Court cf Dade County, entered on September 
25, 1931, had been executed and the property involved 
sold by the General Master in Chancery pursuant 
thereto. 

It was held that the appellate jurisdiction of the 
Court of Flodira does not terminate with the trans- 
mittal of the mandate, as Rule 26 has heretofore been 
considered as indicating, and that the Supreme Court 
retains jurisdiction over a case after the mandate has 
been lodged in the lower Court, and acted upon by the 
lower Court so long as the term of the Supreme Court 
at which the judgment was rendered has not expired. 
(138 So. 630). 

The generally accepted rule to the effect that the 
jurisdiction of an appellate court is divested on the 
issuance of its mandate sending the cause back to the 
lower court was expressly rejected, and a different 
rule, denominated “The New York Rule” was express- 
ly adopted. 


The writer is of the opinion that the rule thus 


adopted in effect overrules the earlier cases of Mer- 


chants National Bank v. Grunthal, 39 Fla. 388, 22 So. 
685; Brown v. State, 29 Fla. 494, 11 So. 181; and Lov- 
ett v. State, 29 Fla. 384, 11 So. 176, 16 L. R. A. 313, and 
that it will have a far-reaching effect generally as the 
judgments and decrees of the lower courts of the state, 
entered upon the mandates of the Supreme Court, will 
be without finality until the expiration of the term 
at which the judgment of the Supreme Court was 
rendered, leaving in a contingent condition questions 
as to the status of persons and property during the 
interim. 

It would serve no good purpose to discuss here the 
rule that apparently formerly obtained in Florida, as 
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well as throughout the remainder of the United States 
and in England (1), in view of the adoption of the 
“New York Rule’, but it is perhaps not amiss, in view 
of this recent development in Florida law, to consider 
scme of the procedural provisions and decisions of the 
state that has nominally contributed the new rule in 
order that its effect may more readily be seen. 
THE NEW YORK RULE. 


Section 606 of the Civil Practice Act of New York . 


contains, on the subject of mandate or remittitur, 
the following: 

“The judgment or order of the Court of Ap- 
peals must be remitted to the court below to be 
enforced according to law.” 

It will be noted that this rule is substantially dif- 
ferent from Florida Supreme Court Rule 26, which is 
as follows: 

“In case of the dimissal in invitum of any 
cause, or the affirmance or reversal of any judg- 
ment, decree or order, it shall be the duty of the 
Clerk, immediately after the expiration of thirty 
days from the mailing of the order, judgment or 
decree of this court, to transmit to the court be- 
low such original papers as may have been trans- 
mitted from that court, and to issue such mandate 
or process as may be directed by this court, or 
required by law or the rules of this court, unless 
by special order this court shall otherwise di- 
rect. The Clerk, on the date of the issuance of 
the mandate, shall record the same in a book to 
be kept for that purpose, in which shall be noted 
the date and manner of its transmission to the 
court below.” 

It is my understanding that under the New York 
rule the remittitur is delivered by the clerk of the 
appellate court to the attorney for the prevailing 
party, whose duty it is to transmit it to the lower 
court; that the prevailing party is not permitted to 
have any undue advantage from delay in filing the 
remittitur in the lower court; but the filing of the re- 
mittitur may be stayed by an appropriate order of 
the appellate court, or any judge thereof, so that re- 
argument may be had, in event ‘such judge believes 
that reargument of the case is proper under the cir- 
cumstances. 

According to Baylies on New Trials and Appeals, 
(1923), page 548: 

“The Court of Appeals does not lose juris- 
diction of a cause brought there on appeal until 
the remittitur has been filed in the court below 
and that court has taken some action thereon. 
Until such filing and action the court of appeals 
has jurisdiction to make an ex parte order so 
correcting the remittitur that it shall conform to 
the actual decision of the court.” See People v. 
Nelliston, 79 N. Y. 638. 
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It seems further, under Rule 17 of the New York 
Court of Appeals that where a judgment is affirmed 
as a result of the failure of the appellant to prose- 


cute his appeal, the remittitur may not be sent to the 
court below— 


“unless this court shall otherwise direct, until 

ten days after notice of affirmance shall have 

‘been served by the attorney for the respondent 

on the attorney for the appellant, and proof there- 

of filed with the clerk. ... ” 

The earlier New York cases held that an appel- 
late court in New York had no lawful authority to 
grant a reargument after the mandate had been filed 
and acted upon in the court below.(2) As to this, Mr. 
Baylies says (page 548): 

“but it is now held that it is error to assume that 

after the filing of the remittitur in the court be- 

low and order entered thereon, the Court of Ap- 
peals is deprived of all jurisdiction in the cause. It 
is competent for the Court of Appeals to deter- 
mine whether it will resume jurisdiction for any 
purpose, and having decided to do so, may then 
request the ccurt below to return the remittitur so 
that reargument may be had, or the remittitur 
amended, as the case may be. While it is tech- 
nically true that the court must be repossessed 
of the remittitur before an order made in the 
cause is effectual, the determination to resume 
jurisdiction may precede the return, and the or- 

der that the remittitur be recalled may also di- 

rect its amendment.” 

On page 549, the author has said: 


“The Supreme Court is always reluctant to 
vacate its order and return the remittitur in the 
absence of an expression by the Court of Appeals 
that it desires such course to be pursued.” 

It should be borne in mind that the Supreme 
Court of New York is an intermediate appellate court 
(as well as a court of original jurisdiction) and that 


the court of last resort in that state is the Court of 
Appeals. 


In the case of Hillyer v. Vandewater, 11 N. Y. S. 
167, (cited with approval by the Court of Appeals of 
New York in the case of Franklin Bank-note Co. v. 
Mackey, 158 N. Y. 683, 51 N. E. 178, infra) it seems 
that a motion made in the Supreme Court for the 
vacation of a judgment entered there on a remittitur 
from the Court of Appeals, in order that the remit- 
titur might be returned to the higher court and the 
case reargued there. The grounds of the motion were 
that a majority of the judges of the Court of Appeals 
did not unite in a single opinion, and that one of the 
judges was absent during a part of the argument. The 
spokesman of the court said: 
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“IT have no doubt that if, in any case, the 
Court of Appeals should, in any manner, indicate 
its desire or willingness that a remittitur sent 
down and filed with the County clerk, should 
be returned to that court, this Court would con- 
sider that a proper case was presented to that 


court for the exercise of its discretion and would 
at once order any judgment or order which might 
have been entered upon the remittitur, to be 
vacated and the remittitur itself to be returned 
to the Court of Appeals.” 


It is then said that if the Court of Appeals has not 
expressed either desire or willingness that the remit- 
titur be returned, a mere statement that the defeated 
party desires to apply to the Court of Appeals for re- 
argument is not sufficient as an inducement to the 
lower court for the exercise of its discretion to return 
the remittitur to the higher court. 


“Such an exercise of discretion would be 
disrespectful to the Court of Appeals, and very 
unfair to the successful parties .. . If, in any 
case, in view of what the Court of Appeals has 
said as to the grounds upon which reargument 
would be ordered, there appears to be came chance 
that the party applying may secure a reargu- 
ment in his case, it would seem to be a reason- 
able exercise of discretion to vacate the judgment 
and direct the clerk to return the remittitur. If, 
however, in view of the decisions of the Court of 
Appeals in relation to rearguments, there appears 
to be no possibility that a reargument will be 
directed, it seems to me that an application to 
vacate the judgment and return the remittitur 
should not be granted.” 

The case of Mount v. Mitchell, 32 N. Y. 702, is 
then referred to, with the suggestion that in event 
the higher court’s opinion indicates clearly that a ques- 
tion has been overlooked and that the judgment is in 
conflict with a statute, or with an earlier decision 


that has not been referred to, a real ground for a mo- | 


tion for a return of the remittitur and reargument 
would exist. 


The holding of the Court of Appeals in the Sesitde: 
lin Bank-Note Company v. Mackey case, supra, is not 
in conflict with the foregoing, and neither is it, ac- 
cording to the express declaration contained in the 
Court’s opinion, in conflict with the earlier New York 
cases wherein the jurisdiction of the Appellate Court 
was hald to terminate upon the filing of the remittitur 
in the lower court. 


The New York practice and procedure contains 
many provisions that are, to a Florida lawyer, peculiar. 
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Some of these provisions certainly obtain in no other 
jurisdiction, and while the writer professes to have 
no intimate knowledge of the workings of the New 
York system, he yet ventures the opinion that even 
New York lawyers find the practice there peculiar and 


perplexing in many particulars. By way of illustra- 
tion, the right to invoke the jurisdiction of the Court 
of Appeals for the review of a judgment of the Su- 
preme Court of New York does not ordinarily exist 
where the judges of the lower court are unanimous in 
their decision, but if the decision is not unanimous, and 
the judgment or order of the trial court has been re- 
versed by the Supreme Court, the case may be carried 
to the Court of Appeals as a matter of right. Further, 
a litigant is permitted to make application to the 
Supreme Court for leave to appeal from its judgment 
upon the idea that his question is one of general im- 
portance that should be decided by the highest court. 
When the application is granted, the intermediate ap- 
pellate court certifies certain questions to the higher 
ecurt for answer. If the application is denied in the 
Supreme Court it may be renewed in the Court of Ap- 
peals, and if granted there, the higher court takes 
jurisdiction of the cause, but the Court of Appeals 
and the Supreme Court do not both have jurisdiction 
over the same subject matter in a cause at the same 
time. When the jurisdiction of the higher court at- 
taches, the jurisdiction of the lower court is suspended. 
This is illustrated by the statement contained in the 
opinion of Judge Gray, speaking for the Court of Ap- 
peals in the case of Sweet v. Mowry, 1388 N. Y. 650, 
34 N. E. 388, wherein the following appears: 

“The granting of the motion for a reargu- 
ment, and requesting the return of the remittitur, 
were in resumption of our jurisdiction, and had no 
effect whatever on the proceedings already had 
in the court below upon the remittitur . . . The 
resumption by this court of its jurisdiction of 
the appeal operated simply to suspend “a 
ings in the courts below.” 

The conclusion properly to be drawn from the 
foregoing, it seems, is that the jurisdiction of the ap- 
pelate court ends with the filing in the lower court of 
the remittitur; but that no provision for rehearing 
within a designated time is made in the New York 
practice, and in order that the appellate court’s er- 
rors may be corrected, it is provided that the appel- 
late court may re-establish its jurisdiction, and resume 
consideration of a case, at its election upon a further 
suspension of the jurisdiction of the lower court and 
a return of the remittitur. In other words, the send- 
ing down of the remittitur ends the higher court’s jur- 
isdiction and re-established the jurisdiction of the low- 
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er court, and a return of the remittitur by the lower 
court ends, or suspends, its jurisdiction and re-estab- 
lishes in the higher court power to proceed, without 
reference to term time or vacation, and without time 
limitation except within the discretion of the judges 
of the courts involved. Thus, a peculiarity bred of a 
unique situation, and adapted to the involved prac- 
tice becomes workable. 
THE FLORIDA RULE. 

The rule established by our Supreme Court in the 
Chapman case nominally adopts the New York rule 
as stated in tle case of Franklin Bank-Note Company 
v. Mackey, supra, but the precise manner in which 
that rule may be adapted to Florida procedure is per- 
haps not yet clear. The law of Florida, as established 
and declared in the Chapman case is in part as fol- 
lows: 

“During the same term at which a judgment 
of the Supreme Court is rendered, the court has 
jurisdiction and power, which it may exercise, 
as the circumstances and justice of the case may 
require, to reconsider, revise, reform or modify 
its judgment for the purpose of making the same 
accord with law and justice and for that purpose 
it also has power to recall its mandate to enable 
it to exercise such jurisdiction to reconsider its 
own judgment in a proper case.” 

Thus an cypinion rendered by the Supreme Court 
of Florida on the second Tuesday in June does not 
become final until after the second Monday in Janu- 
ary, following, unless the June Term is adjourned 
earlier, in view of the existing provisions contained 
in Section 4690 of the Compiled General Laws of Flor- 
ida of 1927 ifor two terms of the Supreme Court each 
year, commencing in June and January. 
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After the rendition of the judgment by the Su- 
preme Court, and prior to the end of the term, third 
parties apparently will be obliged to deal with the liti- 
gants and the property or rights involved at their peril, 
as it does not seem to be necessary that the Circuit 
Court and the Supreme Court act together in the mat- 
ter of re-establishing the jurisdiction of the Supreme 
Court. Rather, under the Florida rule, the jurisdiction 
of the Supreme Court continues throughout the term, 
and the filing of the mandate in the lower court has no 
effect upon the appellate court’s power to proceed fur- 
ther with the case in such manner as it may see fit. 
Therefore, it necessarily follows, or at least it would so 
seem, that if the Circuit Court act pursuant to the 
mandate, and in compliance with the appellate Court’s 
order, it must do so only after the term of the Su- 
preme Court has ended, or at the expense of making 
a judgment or decree that cannot be enforced, for it 
is fundamental that two courts cannot have jurisdic- 


tion over the same subject matter, in the same cause, 
at the same time. 


FOOTNOTES: 1 See cases cited in note 11 Ann. 
Cas. 865; 13 Encyc. Pleading & Practice, page 864; and 
authorities mentioned in Thomas v. Thomas, 27 Okla. 
784, 109 Pac. 825, 35 L. R. A. (N.S.) 125. 


2. Wilderding v. Fowler, 15 Abb. N. S. 86; Jones 
v. Anderson, 71 N. Y. 599; Cushman v. Hadfield, 15 
Abb. N. S. 109; Legg v. Overbagh, 4 Wend. (N. Y.) 
188; Delaplaine v. Bergen, 7 Hill (N. Y.) 591; Dresser 
v. Brooks, 2 N. Y. 559; Latson v. Wallace, 9 How. Pr. 
(N. Y. Ct. App.) 334; Martin v. Wilson, 1 N. Y. 240; 
Newton v. Harris, 8 Barb. (N. Y.) 306; Frazer v. 
Western, 3 How. Pr. (N. Y. Ct. App.) 235.) 
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MODERN TENDENCIES IN PREPARATION FOR THE BAR 


By WILL SHAFROTH, 
Adviser to the Council of the American Bar Associa- 
tion on Legal Education and Admissions to the Bar. 


When Professor Langdell inaugurated the case 
system of study in 1871 at the Harvard Law School, 
he revolutionized methods of law teaching. His state- 
ment in the preface to his first case book on con- 
tracts that 

“Law considered as a science consists of cer- 
tain principles or doctrines. To have such mas- 
tery of these as to be able to apply them with 
constant facility and certainty to the ever-tangled 
skein of human affairs is what constitutes a true 
lawyer; and hence to acquire that mastery should 
be the business of every earnest student of law” 

still remains as a lode-stone to guide the intenidng can- 
didate for a lawyer’s license. This means, if it means 
anything, that a student is not to be crammed with raw 
information, but that he is to be given a course which 
will develop in him effective knowledge. 

But while this truth still marches on, methods of 
effectuating the desired result are changing. The case 
system is being subjected to some criticism as not 
being ideal for use during the entire three years of law 
study. Furthermore, the functional aspects of the law 
are being emphasized, and its relation to the social 
sciences is receiving much more consideration by the 
law schools than it ever has before. More specialized 
courses and research work of various kinds are being 
made part of the curriculum in some law schools. At 
the University of Minnesota and at Northwestern 
University four year courses are now given in the law 
school. Legal aid clinics which have proven their use- 
fulness and pracitcability, where the students actu- 
ally handle the work themselves, have been establish- 
ed at the law schools of Northwestern University, 
University of Cincinnati, University of Southern Cal- 
ifornia, and Harvard, and are being tried out in more 
than half a dozen other schools. Organizations such 
as the student Bar Association at Duke University 
have been formed to develop professional spirit among 
the law students, and the Society of Law Aulmni of 
the University of Pennsylvania has proved itself in- 
valuable to the profession by undertaking the task 
of providing sponsors for law students in that state. 

But change has not been confined to methods of 
teaching and alteration of curriculum in law schools. 
Many of the old ideas in reference to the most effici- 
ent kind of training for practice at the bar have rad- 
ically changed since the beginning of this century. If 
we go back to 1890 we find there were only 4,400 
students in law schools. Undoubtedly the number who 


were studying law in offices at that time was consid- 
erably greater. Today the number of law school stu- 
dents is about ten times that many, while the number 
of law office students has dwindled to an almost neg- 
ligible three or four per cent. The reason for this is 
obvicus. While formerly a student in a law office got 
actual instruction and help from the practitioner with 
whom he worked and learned while he wrote out con- 
tracts and deeds at his senior’s direction, today he is 
a mere cog in the wheel and if he has not some knowl- 
edge of law he becomes more of a hindrance than a 
help. The apprentice system is gone, and with it we 
have lost some of the great benefits to be derived 
from the association by a young man with a practi- 
tioner of standing. But in its place we have institu- 
tions equipped with experts in teaching, specialists in 
the particular phrases of law in which they instruct, 
and we have students who come with a background of 
general education, prepared to give such time as is 
necessary to master the profession they intend to 
enter. 

Although there have been many changes over 
the last few decades, as earily as 1881 a resolution was 
passed by the American Bar Association on the recom- 
mendation of its Committee on Legal Education and 
Admissicns to the Bar, recommending a three years’ 
course in law schools. (1) In 1897 the additional prere- 
quisite of a high school education before law training 
was added. (2) It was only in the last decade, how- 
ever, that any very considerable attention was given to 
the requirements for admission to the bar. In 1921 a 
committee under the chairmanship of Hon. Elihu Root 
recommended and secured the adoption by the Amer- 
ican Bar Association of standards of legal education 
providing for two years of pre-legal college educa- 


-tion or its equivalent before the study of law, and 


graduation from an approved school having a three 
year law course if the students gave all of their time 
to its study, or a four year course if the school was 
on a part time basis. At the time this resolution was 
adopted no state required more than a high school 
education for admission to the bar, but today there 
are nineteen states where either presently or pros- 
pectively the requirement is that the applicant for the 


1. Vol. IV, Reports of the American Bar Associ- 
ation (1881) p. 28. 

2. Vol. XX, Reports of the American Bar Associ- 
ation (1897) pp. 31, 33. 
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bar must have at least two years of college work or rection than they were forty or fifty years ago that a 


its equivalent in addition to law training. (1) 


Opponents of this program of the American Bar 
Association struggled against it unceasingly but with- 
out avail, and at the annual meeting of that body at 
Memphis in 1929 it was reaffirmed with overwhelm- 
ing emphasis. Progress in the adoption of these stan- 
dards, while not spectacular, has been steady, and in 
many states where these recommendations of general 
education or legal training have not been passed by 
the legislature or incorporated into the rules of the 
courts of last resort the state bar association have 


1. Colorado, Connecticut, Delaware, Idaho, Illinois, 
Kansas, Michigan, Minnesota, Montana, New Jersey, 
New York, North Dakota, Ohio, Pennsylvania, Rhode 
Island, Washington, West Virginia, Wisconsin and Wy- 
oming. 


gone on record as favoring them. (1) 


Various arguments have been advanced pointing 
to the desirability of not making it too difficult to ac- 
quire a license to practice law. It is said that the door 
of opportunity must be left open and the poor boy as 
well as the rich boy must be given a chance to enter 
the legal profession. The examples of Abraham Lin- 
coln, of John Marshall and of Grover Cleveland have 
often been given, and when Silas Strawn was presi- 
dent of the Bar Association and carrying on a very ag- 
gressive campaign to advance the qualifications for ad- 


mission, he was poirited to as a shining example of what 


could be accomplished by a man without a college edu- 
cation. I do not think it is necessary to dwell on these 
arguments at any great length, as they have been re- 
peatedly discussed before. At the time of Lincoln, and 
Marshall, and even in Grover Cleveland’s time, a col- 
lege education was a very difficult thing to acquire. It 
was then, in truth, the luxury of the rich. But even 
since 1890, the enrollment in our colleges and universi- 
ties has increased over five-fold, while the population 
has only doubled, and today it is estimated by one of 
1. Arizona, California, Florida, Georgia, lowa, Lou- 
isiana, Missouri, Nebraska, Nevada, North Carolina, 
South Carolina, South Dakota, Utah and Virginia. 


the high officials of the Bureau of Education of the 
government that in the colleges and universities of this 
country as a whole one-fifth of the men and one-tenth 
of the women are entirely self-supporting, while one- 
half of the men and one-fourth of the women are con- 
tributing to their support by working part of the time. 
(1) There seems to be no question that a man of am- 
bition today can secure a college education whether his 
family can afford to pay his way through college or 
not. The opportunities are so vastly greater in this di- 


comparison is entirely beside the point. 

But the argument misses the mark for another 
reason also. It is true even today that there are many 
exceptional men who could . study law in their own 
homes without ever having attended college at all and 
pass a creditable bar examination and become leading 
members of the bar. These are the men with the ambi- 
tion, the purpose and the drive to succeed. But they 
are not the ones whom the profession is seeking to keep 
out of the bar, and it is also true that they will not be 
kept out by restrictions requiring a college education 
or a definite direction as to how law study shall be 
pursued. They are the kind of men who surmount ob- 
stacles and who achieve their ultimate aim. But the ob- 
ject of the standards above referred to is to bar out 


1. Greenleaf, Walter J., Self-Help for College Stu- 
dents, pp. 58-64. 


men of inferior mental capacity and those whose eth- 
ical standards may be open to question. They are what 
might be called the lower fringe; they are willing to 
become lawyers if they can do it without great sacri- 
fice. They can perhaps acquire enough legal knowledge 
by their own study and by cramming to pass the bar ex- 
aminations, but some of them at least will never be 
properly qualified lawyers. It is against them the pub- 
lic must be protected. ’ 

Are we going to say that because we have the 
example of one or a dozen brilliant men who have 
reached the heights of the profession although they 
knew very little law when they were admitted to prac- 
tice, that, therefore, this should be the rule for every- 
one? Remember that our object should be to make 
every licensed attorney a person fit to advise a client 
on the law in important matters and capable of resist- 
ing temptations that may be put in the way of anyone 
who handles important matters. Rules for admission to 
the bar cannot be based on the accomplishments of the 
most highly gifted in a class; rather they must be de- 
signed to keep out the lowest group in a class, as they 
are the ones who will damage the public and the pro- 
fession. 

Bar examinations by themselves are far from an 
infallible test of legal knowledge. In New York, for ex- 
ample, it is said that the students who take a certain 
cram course increase their chances of passing the bar 
examinations by ten per cent. Is it possible to argue 
that this six weeks of preparation really adds ten per 
cent to their knowledge of the law? But nevertheless 
bar examinations if combined with adequate qualifica- 
tions of preliminary education and legal training form 
the best measure which we are able to make of young 
men who want to be lawyers. With the bar becoming 
daily more over-crowded the necessity for such qualifi- 
cations is becoming continually more apparent. 
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In the last issue of “Notes on Legal Education,” 
published by the Council of the American Bar Associa- 
tion on Legal Education and Admissions to the Bar, 
this subject is dealt with in the following language: 

“Chief Judge Benjamin N. Cardozo of the New 
York Court of Appeals, whose recent appointment to 
the Supreme Court of the United States won the en- 
thusiastic approbation of the legal profession, in an 
address delivered at the dedication of the new build- 
ing of the New York County Lawyer’s Association on 
May 26, 1930,* brought out the contrast between the 
overcrowded condition of the bar of today and the 


situation two hundred years ago, in the following 
words: 


*__Contained in the collection of essays and addresses 
of Judge Cardozo published under the title “Law and 
Literature.” 


“In 1695 there were only forty-one lawyers in 
New York, and litigants with money used to retain the 
whole bar of the locality, leaving no one for their ad- 
versaries. Accordingly in the same year an act was 
adopted by the assembly of the Province to regulate 
the number of lawyers that any litigant might retain, 
just as laws were enacted to regulate the enjoyment 
of other luxuries of life. The number was fixed at 
two. ‘If they retain any more,’ said the statute, ‘it 
shall be lawful for the justices of the Bench where the 
suit is depending to order all such attorneys as shall 
be retained, more than two as aforesaid, to plead for 
the other side, without returning the fee received, any- 
thing contained in this or any other act to the contrary 
hereof in any wise notwithstanding.’ There was poet- 
ic justice for you! Lawyer number 3 or lawyer num- 
ber 4, retained and paid by an enthusiastic plaintiff, 
might turn up on the day of the trial, the money in 
his pocket, espousing the cause of the defendant. 
What would our Grievance Committees have to say 
about such practices today? I must admit that in my 
judgment it would have heen fairer, if every client was 
limited to two lawyers, to provide that every lawyer 


should be furnished with two clients. Very likely such — 


a guaranty is a blessing too great to be attainable in 
any earthly commonwealth. At any rate the lawyers 
seem to have worried along without it. I wish the 
draftsmen of the act of 1695 could have a look at us 
today.’ 

“If they could look at us today, they would see a 
national bar of approximately one hundred and sixty 
thousand lawyers,—with forty thousand more stu- 
dents in law schools on their way to join the ranks,— 
almost universally acknowledging that their profes- 
sion is overcrowded, and yet continuing to admit be- 
tween nine and ten thousand new licensees every year. 
They would see bar associations passing resolutions fa- 
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voring higher standards (14 state bar associations in 
states not having the two year college requirement 
have approved the American Bar Association stand- 
ards) yet courts hesitant about adopting them for fear 
of offending the great god Demos, and legislatures still 
contending for the ‘open door’ to the bar. They would 
see bar examiners, who as a class are closer to the 
problem than anyone else, and thus have a better real- 
ization of the true situation, raising their barrier year 
by year and turning back over half of the candidates 
at every examination in a vain effort to erect a dam 
against the flood of unqualified applicants. 

“There are four agencies which can exercise some 
measure of control over this situation: the law schools, 
the courts, the legislatures and the bar examiners. 
The law schools are the agency through which ninety- 
five per cent of the candidates for the bar pass. If 
their standards were so strict as to exclude all the un- 
fit—and this should be done as early as possible in 
the law school course—they could solve the problem. 
But there is no organization including all the schools 
through which they can act as a unit. Any tightening 
of standards on the part of the best schools inevitably 
drives many of the poorer students into the poorer 
schools, but does not improve the quality of the total 
body of candidates or reduce their numbers. 

“Many schools which have a preponderance of 
part time teachers on their faculties lag behind in their 
entrance requirements, in their equipment and in the 
quality of work demanded from their students, al- 
though in a great many cases these part time teachers 
are among the most influential practicing lawyers and 
judges in the community. The fact is that they often 
teach because they regard it as a duty they owe to the 
profession, and because of the real inspiration and en- 
joyment they get from contact with young men. But 
while in one way they are doing a duty to the bar, in 
another they are neglecting their duty when they do 
not insist that the school in which they teach maintain 
proper standards for admission of students, and re- 
spectable. standards of scholarship after they have 
been admitted. 

“The second agency is the courts, and the record 
shows that where they have laid down rules of ad- 
mission, standards of general education and legal 
training are higher than where the legislature has un- 
dertaken to fix them. The courts are generally con- 
servative but mainly they are held back by the fear 
that if they try to advance too rapidly, the legislature 
will undo not only their latest step, but also much of 
the progress which has been previously made. These 
fears are perhaps in some cases well founded, but 
where higher standards have the whole hearted back- 
ing of the bar, the court can count upon their support 
and is fully justified in placing upon the lawyers them- 
selves the burden of defending any increase of quali- 
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fications which the court lays down. In other words, 
the court with the bar behind it should lead the public 
rather than wait to follow it. 

“The third agency, the legislature, generally has 
the Jacksonian idea that the practice of law should be 
open to everyone who aspires to it. It looks on an in- 
crease of lawyers as merely tending to augment the 
supply, thus bringing about the wholly desirable re- 
sult of lowering the cost of legal services. It ignores 
the fact that incompetents do the public much more 
harm than the benefits it could hope to derive through 
decreased costs, both by the giving of bungling advice 
and inadequate service, and through the lowering of 
the moral standards of the marginal lawyer which is 
the regrettable yet almost inevitable accompaniment 


of greatly increased competition in the legal profes- 
sion. 


“The fourth agency referred to is the Board of 
Bar Examiners. Timid courts have said to their 
Boards, ‘You take the burden. Raise the standards of 
your examinations and restrict the numbers admitted. 
We will support you in it.’ The bar examiners have 
responded nobly, not because they believed that their 
examinations could alone be an infallible test of fit- 
ness to practice law, but because they saw with their 
own eyes that many men were being admitted to prac- 


- tice who could never be competent lawyers. Even this 


barrier the persistent candidate can often overcome, 
particularly in jurisdictions where there is no rule 
prohibiting an indefinite number of re-examinations 
for the man who fails. 


“Strict examinations alone will not accomplish 
the desired ends. Nor will high qualifications for ad- 
mission do so by themselves. The American Bar As- 
sociation saw this when it adopted the standards 
which Elihu Root’s committee set up in 1921—first, 
two years of college education or its equivalent; sec- 
ond, completion of a three year course in an approved 
full time law school or a four year course in an ap- 


proved part time school; and third, passage of the bar 
examinations. 


“A great deal of progress has been made during 
the last ten years, but much still remains to be done, 
and it is only by working through the law schools, 
courts, legislatures and examiners, that the desired 
ends can be obtained. Three of these four agencies 
are component parts of the legal profession, and the 
fourth is made up largely from its members. Until 
the bar makes use of them to improve present condi- 
tions, it will deserve at least some of the things which 
are being said about it. Senator George Wharton 
Pepper, in a brilliant address before the recent annual 
dinner of the New York State Bar Association, re- 
ferred to this in the following language: 


“Tf we lawyers judge ourselves we are apt to be- 
tray a foible for self-appreciation. Perhaps this is a 
mistake that our banking friends made until they were 
startled by seeing themselves mirrored in the glassy 
surface of their frozen assets. It is better, therefore, 
to step off a few paces—say, to a nearby magazine 
stand—and look at ourselves through the eyes of one 
of our numerous critics. If we do this we shall see 
that as a class we are ‘self-sufficient, self,deceptive, 
inadequately educated, greedy, inefficient and indiffer- 
ent in cleaning our own house.’ Another critic begins 
his article thus: ‘In every age the bar has enjoyed the 
cynically contemptuous admiration of its contempor- 
aries and has been the faithful recipient of the secrets 
and confidences of a people that did not trust it.’ 

* * *” * 

‘When it comes to the count of inadequate educa- 
tion I fear we must plead guilty and throw ourselves 
upon the tender mercy of democracy. This, and the 
charge that we have been far too indifferent to house- 
cleaning, are the really serious counts in the indict- 
ment laid against us by our critics. 

* * * * 

‘As to education, the matter has two aspects. A 
sound educational process should take account not 
merely of technical training in the law but of the de- 
velopment in the student of an entirely new set of 


instincts. 
* * 


‘Little by little we can make it clear that formid- 
able educational requirements are in the public in- 
terest and that the public interest outweighs the in- 
dividual interest of the excluded man. Remember, 
please, that when I speak of educational requirements 
I always include the element of time and expense of 
preparation as a deterrent to the commercially-minded 
youth and those associations during study which stim- 


ulate a boy to acquire new instincts. Physicians have 


an advantage over us in respect to educational reforms. 
In the same way in war time the Navy has an advan- 
tage over the Army. Everybody understands that it 
requires educational equipment to perform an ab- 
dominal operation or to command a battleship. On the 
other hand, most people imagine that a voluble talker 
is already a lawyer and that any brave man can com- 
mand a regiment. Little by little it will be recognized 
that West Point is no more rigorous than it ought to 
be and that a law school of the most exacting sort is 
not an affront to democracy but is necessary to the 
very life of the Republic.” 

As members of the legal profession it is our duty 
to the public as well as to ourselves to see that these 
men who join the ranks are fitted, both from the 
standpoint of moral character and from the standpoint 
of general education and legal knowledge, to properly 


‘ advise and look after their clients’ interests. Charles 
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Evans Hughes once said, “The dream that we have, 
the vision that we have—don’t let that fail—of law- 
yers together feeling that the interests of the profes- 
sion are not the interests of a minority, but are the in- 
terests of all, feeling a duty to establish and maintain 


standards and willing to discuss with anybody the way 
to do it, but intent on getting it done.” 

If we as lawyers will display a solid front in fa- 
vor of these higher standards there is no doubt that 
eventually we will achieve them to the everlasting good 
of the profession and of the public. 
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NEW REQUIREMENTS FOR ADMISSION TO THE COLLEGE OF LAW — 
OF THE UNIVERSITY OF FLORIDA 


By GEORGE C. BEDELL, of the Jacksonville Bar. 


The Board of Control has recently adopted a regu- 
lation substantially as follows: 

“Effective September 1, 1933, to be admitted to 
the College of Law of the University of Florida as a 
candidate for a law degree, the applicant must: 

“(1) Have received a degree in arts or science in 
a college or university of approved standing; or 

“(2) Have fully satisfied the academic require- 
ments for a degree in a combined course in the Uni- 
versity of Florida.” 

It may be assumed that when this requirement 
takes effect it will still be possible for a student to 
enter the law school with three years of college work 
spent in completing the academic requirements for the 
academic degree in this combined course, and that 
after one year of law work, the academic degree will 
be given, and after two additional years of law work, 
the law degree will be given. 

While the Board must have had in mind some 
more or less definite idea as to the nature of that 
“combined course” and whether under ordinary cir- 
cumstances it should take four, five, six or seven years 
to complete it, the resolution says nothing with respect 
to that. Seemingly the practical arrangement of the 
combined course is left, as perhaps it must be, to the 
faculty of the University. And the Board may have 
left to the discretion of the faculty, within more or 
less closely defined limits, the general nature of the 
requirements of the course and the length of time that 
will be required to accomplish it. 

The regulation has nominally to do with the re- 
quirement for the law degree. Practically it is the 
University’s requirement for license to practice law 
(C. G. L. Florida, 1927, Sec. 4181); and a response to 
the agitation that for many years has been carried on 
through the channels of the American Bar Associa- 
tion and the American Association of Law Schools un- 
der the name of elevating the standards of admission 
to the Bar. That agitation seems to have had its orig- 
in not among the judges, or the public at large, but 
among the teachers in the law schools. It has been 
carried on with vigor and about the same degree of 
tolerance that has characterized the promotion of 
other reform movements. It has not had the support 
of all of the law school teachers. While it has been 
much discussed, it cannot be said that the discussion 
has resulted in any very general enlightenment. It 
has had the endorsement of some great names, but be- 


yond the prestige of that endorsement, it cannot be 
said that their possessors have greatly illuminated the 
topic, and of course no reform movement has ever 
lacked the endorsement of great names. 

The movement has made headway largely because 
of the natural reluctance of the everyday man to en- 
ter the lists in opposition to any measure believed by 
its proponents to be for the public good. And it may 


have had some merit at the start. But there seems no- 


end to the thing. The law school course was extended 
from two years to three years; one year of preliminary 
college work was added to it; then two, and three, and 
four. 

Some years back, Simeon E. Baldwin, who was 
not without experience as a law school teacher, despite 
his activities as a legal practitioner, appellate judge 
and statesman, expressed the sentiment “that there 
should be some chance for a man of twenty-five to 
have a wife and home even though he be a member of 
a learned profession.” 

To the plain thinking man who has lived his pro- 
fessional life with men who came to the bar about the 
time they became twenty-one or two years of age, 
there seems nothing hopelessly reactionary in that 
proposition. To him, it is but common sense. 

Judge Cardozo was admitted to the Bar at 21; Mr. 
W. D. Guthrie at about the same age; and the same 
thing is true of James F. Glen, and others who have 
acquired eminence in Florida. 

The biographer of the late Louis Marshall justly 
observes with regard to Mr. Marshall’s preliminary 
training that: “Many men of his period went directly 
from the high school into the study of law, and still 
managed to obtain a rounded cultivation which may 
well be envied by those of our generation who have 
the additional advantage of four years of preliminary 
training at college.” 

Some of the elder men who have from time to 
time discussed this matter seem unaware of the de- 
velopment of the standard high school in America and 
the sturdy foundation that is laid in those’ schools. 

In the familiar propaganda supporting the four 
year requirement of a college education, it has been 
frequently asserted that the great law firms of the 
country will employ no young men who have not met 
this requirement; but it may be that the law schools 
of State Universities have some greater mission than 
the training of salaried clerks to support the activities 
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of men who have become eminent without the advan- 
tage of such preliminary training. 

There is no basis in experience for the assumption 
that supermen may be bred by sending them to school 
until they are Constitutionally qualified to stand for 
Congress. 

In a recent article by Eunice Barnard published 
in the New York Times may be found the following 
discussion, which I cite not as containing the sum of 
all wisdom but as containing the germ of truth. 

“A major mystery, more baffling and certainly 
more irritating to the academic mind than many a de- 
tective thriller, has emerged at the University of Chi- 
cago. For years it has been an axiom that the college 
graduate is far better prepared for later professional 
training than the boy who rushes into law or medical 
‘school without a preliminary degree. The whole re- 
cent tendency of university professional schools has 
been, so to speak, ‘to raise the ante’ in number of col- 
lege years required for entrance. 

“Now comes one of those upsetting surveys of 
the backgrounds and records of more than 1,000 stu- 
dents entering the University of Chicago Law School 
in recent years, which goes to show that those who 
have come in after three years of college work have 
attained on the average appreciably higher grades and 
have stayed to graduate in far larger proportion than 
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entrants with four years of college behind them. 
Among the classes in the survey already graduated, 61 
per cent of the men with 3-year preparation actually 
attained degrees as against 44 per cent of the college 
alumni. 

“On the basis of this circumstantial evidence, too 
incriminating to be dismissed, the fourth college year 
looms as the ostensible villain of the piece. For most 
students it appears more of a hindrance than a help. 
Various other suspected factors, such as intelligence 
ratings, scholastic records, and general backgrounds, 
proved on investigation to have nothing to do with the 
case. 

“The only other clue, suggested by Professor Wil- 
liam L. Eagleton, one of the conductors of the survey, 
is that youthful plasticity of mind may be an element. 
‘Since legal studies are admittedly different from 
those of college,’ he said, ‘a student may be less in- 
dustrious when he is a year older and his mind may 
be less flexible and less able to make the change.’ 

“But even this explanation looks dubious in the 
light of Dr. E. L. Thorndike’s recent experiments, 
which seem to show that the capacity for learning new 
subjects normally increases up to the early twenties. 
Can it be possible that there is something pernicious 
in itself in too long a lingering in the academic air?” 

GEORGE C. BEDELL. 
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“WHERE SEVERAL NOTES ARE SECURED BY THE SAME MORTGAGE AND ARE 

HELD BY DIFFERENT PERSONS, THEY MUST ALL JOIN AS PLAINTIFFS IN A SUIT 

TO FORECLOSE THE MORTGAGE”. IS THIS STATEMENT TAKEN AS AN EXCERPT 

FROM THE CASE OF WILSON VS. HAYWARD, 2 FLA. 27, THE LAW IN FLORIDA? 
THE CASE EXAMINED. 


By GATES IVY, of the Tampa Bar 


A most worthy contribution to the Bar of Florida 
is that now going forward and being published in the 
Florida State Bar Association Law Journal as the re- 
sult of the gratuitous labors of Mr. Edward McCarthy, 
Jr., in furnishing to the Bar a thorough annotation of 
the recent Chancery Act which has radically altered 
the practice and procedure in Courts of equity in Flor- 
ida. The writer’s interest in that work has inspired 
this discussion of the question of parties in a proceed- 
ing to enforce a mortgage lien where the notes secured 
thereby mature at different dates, some of which are 
retained by the original mortgagee, while others are 
assigned to one or more third parties. To employ the 
parlance of the trial lawyer in damage suit practice, 
the proximate cause moving the writer is the circum- 
stance that the work referred to is now being pub- 
lished and receiving the interest of members of the 
bar, and at the risk of appearing critical of a good 
work, it is believed that what will be said herein will 
be helpful. No undertaking of the character of that 
referred to as being now published can reach, on first 
draft, that degree of perfection and analysis as to 
place the result beyond error here or there, and if the 
criticism of the writer shall be accepted as having 
merit, then the notes of the Annotator in that particu- 
lar to be discussed will stand amended and thus save 
the hasty brief-maker hereafter who may use the an- 
notations an unpleasant fall. 

In Volume 5, February issue, 1932, of the Law 
Journal, page 426, first column, in treating of the ques- 
tion of parties, the Author of the Annotations has 
made the following statements: “A bill to foreclose a 
mortgage should show that the plaintiff is the owner 
of the debt secured”, citing Edason vs. Central Farm- 
ers Trust Co. (Fla.), 129 So. 698. This statement is 
without criticism but does not concern the next ques- 
tion when the case above cited is examined, nor was it 
so intended, we assume, by the Author of the Annota- 
tions. But in that connection and following it, tiiis 
statement is made to appear: “And where several 
notes are secured by the same mortgage and are held 
by different persons, they must all join as plaintiffs 
in a suit to foreclose the mortgage”, citing Wilson vs. 


Hayward, 2 Fla. 27. To this statement of the law we 
are excepting. We do not challenge the verity of the 
statement itself, for it is an excerpt from the opinion 
of the Court in the cited case; but we do except to the 
statement as thus generalized because it is unrepre- 
sentative of the rule as it must be in Florida in view 
of the doctrine several times announced in this state 
by the Supreme Court concerning the substantive law 
relating to a mortgage, its definition, the lien ex- 
pressed and relation in their equities of several mort- 
gagees, the effect of foreclosure of a prior mortgage 
on the lien and rights of those holding subsequent 
mortgages and moreover, as to the relation in equity 
of those holding different notes having different ma- 
turities, but secured by the same mortgage. Out of 
this body of equity jurisprudence relating to mort- 
gages must be constructed the law of pleading and 
procedure involving necessarily the question of parties 
and this branch of the law must be made to consist 
with the substantive law and existing jurisprudence 
to which the particular branch of pleading and proce- 
dure may relate. This discussion cannot compass 
those principles lying beyond the immediate subject 
matter in the mind of the writer. It wiil be consid- 
ered that the bare allusion thereto will serve to present 
the field of substantive law as it lies in Florida and in 
that view we shall not be elaborate at the peril of use- 
less effusion in making statements concerning the na- 
ture of a mortgage at this time in Florida, how such 
a mortgage differs from the common law mortgage or 
why there is no such thing as a right to an equity of 
redemption in Florida as such right was technically 
known. Suffice it to say that a mortgage in Florida 
is a mere written instrument expressing a lien secur- 
ing a particular debt or obligation to pay a sum of 
money; an equity of redemption which was cut off or 
barred under the original type of mortgage, and as it 
exists now in some states, was and always is purely 
statutory except where the decree provides a period 
in which the mortgagor may pay or discharge his obli- 
gation. Under the true type of common law mortgage 
the title with possession passed under the instrument 
when delivered subject to defeasance, and default or 
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breach cancelled forever the right of defeasance (sub- 
ject to an equity of redemption for a stated period 
when the several legislatures took hoid of the sub- 
ject). While in Florida the proceeding to enforce a 
mortgage lien is frequently referred to as a fore- 
closure, in truth no such object exists; there is never 
a right to foreclose. In those states in which a mort- 
gage is considered merely as an instrument expressing 
a lien without the right (statutory) of an equity of re- 
demption, the rule is that the “purchaser at a sale un- 
der the decree rendered in enforcement of a mortgage 
lien acquires the same interest in the property sold as 
does a purchaser in property sold under an ordinary 
money judgment. He obtains an inchoate right which 
becomes perfected into a perfect title without any 
other act than the execution and delivery of a deed” 
in pursuance of the sale already made when approved 
and confirmed by the court rendering the decree. Our 
own authorities are available, but such is the attitude 
in other states viewing a mortgage as it is seen in 
Florida. See for example Duff vs. Randall, 116 Calif. 
226 (48 Pac. 386, 58 A. L. R. 158); Stout vs. Keys, 2 
Doug. (Mich.) 184 (43 Am. Dec. 465). These are 
among the earlier cases and have been followed by 
those courts and states in which the theory of a mort- 
gage is such as that in Florida. 

We should consider these statements trite, but for 
the relation of this theory of a mortgage to the prin- 
ciple of who are the necessary parties to a mortgage 
enforcement proceeding (it is so much easier to call it 
a “foreclosure”; let it be so); and the relation of that 
theory to what happens when a note-holder, holding 
one note prior in maturity, seeks in his sole right to 
enforce the lien as to his note, making note-holders 
having notes secured by the same mortgage, but ma- 
turing later, parties defendant. 

Holding in mind the foregoing principles, we shall 
see that the result of foreclosure in such case is not 
to bar an equity of redemption, but to vest title abso- 
lutely in the purchaser free from the rights of note- 
holders having notes maturing subsequent in date and 
therefore secured by an inferior lien. We shall also 
see that, when the subsequent note-holders are made 
parties defendant, none suffer for in such case “upon 
application of a second mortgagee made a party to a 
bill to foreclose a first mortgage, the court has power 
to direct the disposition of the surplus, if any, upon a 
sale under the first mortgage to be deposited in the 
registry of the court and the second mortgagee can by 
petition intervene and have the court adjudicate his 
rights thereto.” Jackson vs. Dutton, 46 Fla. 513 (35 
So. 74). We may add that such may be done now by 
affirmative answer or certainly by counter-claim. We 
would also add that since a second mortgagee stands 
in the same attitude as the note-holder having a note 
secured by the same mortgage but maturing subse- 
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quent in point of time to another note held by another 
party who seeks in his own right to foreclose the mort- 
gage that situation is taken care of under a like right 
and power of the court. More of this later when we 
come to challenge the Annotator’s statement and the 
case cited in support thereof. 

At this point, it may be said that in its origin at 
common law a mortgage was held to carry strictly an 
estate on condition with legal title in the mortgagee, 
defeasible on due performance, but absolute on default, 
while in equity, as that jurisdiction subsequently de- 
veloped, the mortgagor was considered the real owner 
having the right to redress as well after as before de- 
fault. This dual character ever grew into bewilder- 
ments and as a consequence the law relating to mort- 
gages presents to the Bar a maze of conflicting and in- 
consistent jurisdictional rules and harmony has never 
been reached in any appreciable degree except by 
statutory enactment or consistent judicial decision of 
interpretation. No more welcome work could be con- 
tributed to this Government of Florida than a com- 
pilation of the substantive law and procedure relating 
to mortgages, recommended by the State Bar Associa- 
tion for legislative enactment, abridged, of course, 
within the bounds of statutory compass and purpose. 

Independent of the substantive law, the courts are 
quite as divided on the question of parties who have 
the right in certain circumstance to foreclose, and 
whether or not the mortgage instrument, independent 
of the several interest of the note-holders in the in- 
debtedness secured, is solely joint and shouid be fore- 
closed by the joinder of all parties or whether the 
mortgage, following the notes as expressing the se- 
curity, shall be considered as one in succession or sev- 
eral in its operation in the order of priority of the 
notes. This principle in turn depends upon that di- 
versely adopted by the different courts. There seems 
to be three theories recognized by the courts, one or 
the other being chosen or adopted in the particular 
jurisdiction: 

(1) The notes may have no priority and share pro 
rata, (2) The notes may have priority in the order in 
which they fall due, (3) The notes may have priority 
in the order in which they have been assigned. 

According to the decisions of Florida, there can 
be no question but that notes secured by a mortgage 
have priority in the order in which they mature. The 
next question arises as to whether or not this rule is 
altered where the notes are assigned and whether or 
not the order of assignment will govern independent of 
the maturity of the notes. I take it that in Florida, 
independent of any question of date of assignment, as 
between the assignees alone, the order of maturity will 
govern. See Wilson vs. Hayward, 6 Fla. 171-190. This 
case discusses the question of maturity and also the 
question of assignment, but as interpreted by the 
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writer, the case holds that regardless of the date of 
assignment the date of maturity will govern; other 
courts hold to the contrary and that the order of as- 


signment will govern the maturity in all cases, whether 
between the assignees alone or between the assignor- 
mortgagor and his assignees holding some of the notes. 
See also the very welcome case of Miami Oil Co. vs. 
Florida Discount Corp., et al, 1385 So. 845 (Fla.) and 
other cases therein cited. 


From the foregoing, and in such state of case, it 
must be determined who has a right to foreclose and 
who are the parties and whether these parties should 
be all plaintiffs who hold notes secured by the mort- 
gage or whether some of them may be made defend- 
ants who are individual owners of independent notes 
secured by the mortgage, especially those holding notes 
subsequent in order of time as to maturity. 


It is held by some courts that all parties who hold 
notes secured by one mortgage should join as plain- 
tiffs in the foreclosure proceeding; it is held by other 
authorities that one party whose note has matured 
may file the bill to foreclose notwithstanding other 
notes have not matured. Under the latter doctrine the 
courts seem to treat the mortgage as several and that 
it secures a several liability and being so, the party 
who holds a matured note has the right to foreclose 
notwithstanding other notes in the hands of other 
parties may not have matured. But a question arises 
as to whether the holder of the matured note may file 
a bill without joining the holder of an unmatured note 
as plaintiff and whether or not he may make the hold- 
er of an unmatured not a defendant and whether or 
not he may do this without first requesting him to 
join as plaintiff when his note also has matured. The 
situation is confronted with so much diversity that it 
is impossible to determine just what would be held by 
any particular court independent of precedent in the 
particular jurisdiction. Indeed, it would appear quite 
awkward to require that a party whose note has not 
matured be joined as a party plaintiff in any event, 
and even more inconsistent would appear to be a re- 
quirement that one holding a matured nete should be 
without recourse, save at law, until other notes in other 
hands have matured. 


It will suffice to say that the Florida Court un- 
der Wilson’s case, 6 Fla., supra, as the leading case in 
this State, has determined that the right of priority 
depends upon the maturity of the note secured by the 
mortgage. This being the attitude of the Florida 
court, I take it that it must be concluded that the one 
mortgage securing several notes maturing at different 
times is equivalent to just so many successive mort- 
gages securing as many notes serially falling due. See 
Miami Oil Co. vs. Florida Discount Corp., et al., 1385 So. 
845 (Fla.). This being true, it would appear that each 


note-holder would have a right under the terms of a 
mortgage to foreclose as if there were as many mort- 


gages as there were notes secured thereby falling due 
in succession, and each party thus secured as to the 
notes held by him would have a separate right as if 
there were so many separate mortgages and that there- 
fore the mortgage securing the several notes, as to 
him would be a mortgage securing the particular note 
held by him with right of priority in order of maturity. 
I think this is definitely settled, both as to relation of 


parties and individual right of foreclosure, by Wilson’s 
case, 6 Fla., supra. 


In connection with these statements, I cite Pom- 
eroy’s Eq. Jur. Vol. 4, 4th Ed. page 2864, Section 1201 
wherein the author says that “since the assignment of 
each note is a pro tanto assignment of the mortgage, 
the holders of the successive notes are regarded as be- 
ing exactly in the situation of holders of successive 
mortgages upon the same land; their equities among 
themselves and their right to enforce the security are 
not equal; they are entitled to priority in the mortgage 
security of their respective notes according to the or- 
der of time in which such notes become due and pay- 
able. The order of maturing among the notes fixes 


the order of preference and priority among the respec- 
tive assignees.” 


In connection with what I have just said as in- 
dicating the attitude of those states which adopt the 
theory that the mortgage secures the notes in priority 
as they fall due, I cite 8rd Vol. Pom. Eq. Jur. 4th Ed., 
page 2868, wherein the author says: “In the states 
which adopt the first general rule (meaning that just 
cited) the assignee of the note first maturing is en- 
titled to fcreclose the mortgage and procure the mort- 
gaged premises to be sold, when his note becomes due 
and thus to cut off the liens of the other notes. The 
holders of the other notes, in order to protect their 
own interests are entitled to redeem—”’. 


By this statement the author indicates the gen- 
eral authority to be that a mortgage securing several 
notes maturing at different dates is a several mort- 
gage and is subject to foreclosure by any one party 
holding a note secured thereby and that therefore it 
is unnecessary to join the others, we would add, who 
hold notes in priority of security by reason of previous 
maturity. It will be understood at this point that I 
impress the conclusion of Mr. Pomeroy as to the lack 
of necessity of joinder either as plaintiffs or defend- 
ants of co-holders of notes maturing in priority as ob- 
taining and restricted to those states where the theory 
that order of maturity governs; but, of course, we 
would hold in mind that all holders of notes subse- 
quently maturing would have to be made parties. 


If this doctrine is accepted as true, then an indi- 
vidual holder of a separate note or group of notes se- 
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cured by the same mortgage woul dapparently hold a 
mortgage securing the note or notes held by him in- 


dividually and this mortgage would be regarded as 
single as to him and he would have the right to fore- 
close because of the maturity of the note held by him 
independent of the holder of any other note secured 
thereby in rank or order of priority as fixed by ma- 
turity of his note or notes. And further all questions 
of substantive right and procedure would be the same 
as those applying to independent mortgages. 


Mr. Jones in his work on Mortgages, Vol. 3, 8th 
Ed. P. 198 has this to say: ““When a person having an 
interest in the security is made a defendant in the ac- 
tion, the bill ought to show his refusal to join as a 
plaintiff; but this omission is not material unless such 
defendant objects by demurrer. If several persons 
have rights and interests in the same demand and se- 
curity, even if these are not strictly joint, and are en- 
titled to the same relief they should naturally join as 
plaintiffs in seeking it. But if one of the persons so 
interested institutes the suit and makes the others 
having like interest defendants, the requirements of 
equity are generally satisfied.” Mr. Jones, however, 
observes that there are decisions at variance with this 
statement and that the holders of several notes se- 
cured by the same mortgage hold separate and distinct 
demands and therefore could not join in the foreclosure 
of the mortgage. 


We list below several cases announcing the doc- 
trine that a joint mortgage given to several persons 
to secure the payment of debts due them severally 
“may be foreclosed in a joint bill filed by the mort- 
gagees.” The words “may be” are used in the opinion 
but the language of the cases would indicate that it 
was intended to convey the idea that the mortgage was 
joint and would require a joinder of all parties holding 
notes notwithstanding they hold severally the notes se- 
cured thereby. This could only be true, we think, 
where all of the notes are due. 


See Cressler, et al, vs. Brewer, et al, 114 N. E. 
449 (Ind.) ; New England etc. Co. vs. Robinson, 71 Am. 
St. Rep. 657 (Neb.) ; State Bank vs. Mathews, 50 Am. 
St. Rep. 565; Shirkey vs. Hanna, 26 Am. Dec. 426; 
Roth vs. Troutdale Land Co., 162 Pac. 1969. 


In order that the trend of the decisions just cited 
may be better understood, we quote the following from 
the Shirkey case cited supra: “The rule of law is cer- 
tainly indisputable that if a man covenant with two or 
more jointly, yet if the interest and cost of action be 
several, the covenant shall be taken to be several, 
though the words of the covenant be joint. But we do 
not think that rule applies to the case before us. The 
debts of the complainants were unquestionably several, 
and several suits must have been brought at law, if, 
exclusive of the security afforded for payment by the 
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land mortgaged, they had looked to other means pos- 
sessed by their debtor for payment. The debts, 
though several, were secured by land mortgaged to 


them jointly, and it would seem that their interest in 
such security, being joint, they could only have pro- 
ceeded as they have done by joining in the bill to fore- 
close.” How can this statement be reconciled in a cir- — 
cumstance in which one or more of the notes held by 
the other party are not due? What right of demand 
has he as plaintiff against the defendant? This could 
only be true in case all of the notes have matured. 


Notwithstanding the quoted statement above, we 
have seen from the announcements made by Mr. Pom- 
eroy and Mr. Jones and cases cited by them, that the 
several note-holders will be considered as holding sev- 
eral mortgages securing their indebtedness in the or- 
der of maturity of the separate notes held by each, and 
this being true, it would appear that the mortgage 
would under that doctrine be treated as several and 
that each could foreclose when the note held by him 
matures without the joinder of the other note-holders 
as plaintiffs and without joinder of any other note- 
holder in any instance where such other notes stand 
in priority because of previous maturity; but it would 
be necessary to make all note-holders parties defendant 
whose notes fall due subsequent to that particular note 
for which the mortgage is foreclosed. However, the 
statements of Mr. Jones in his work on mortgages 
cited supra will be held in mind to the effect that all 
note-holders should be made parties and that equity is 
satisfied when they are brought before the court, 
either as plaintiffs or defendants; but this doctrine as 
tc the necessity of making all note-holders parties, 
whether they hold notes maturing prior to that for 
which the mortgage is foreclosed or whether they are 
holders of notes maturing subsequently, if that is 
what is meant by Mr. Jones, does not seem to consist 
with the doctrine announced by Mr. Pomeroy that each 
note-holder has an interest in the mortgage which shall 
be considered several according as the note or notes 
mature and that each shall be considered as holding a 
mortgage in succession in order of maturity. Under 
the doctrine last mentioned, it would certainly be un- 
necessary to make a note-holder whose note stands in 


priority as to maturity a party, where that doctrine is 
adopted. 


Now relating what we have had to say in the fore- 
going, the case of Wilson, Admr. vs. Hayward, 2 Fla. 
27, cited in the Annotations to the Chancery Act from 


which is taken the excerpt appearing in the topical 


heading of this article will be examined. 


That case was considered and decided under the 
law of the case then in force as applied to the facts. 
A territorial act before Florida was given statehood 
was then in force,.entitled “An Act To Regulate The 
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Foreclosure Of Mortgages by the Courts of Common 
Law Of This Territory And For Other Purposes,” go- 
ing into effect in the year 1824, and appearing later 
in McClellan’s Digest as Chapter 153. By this Act the 
courts of common law were given jurisdictional power 
to “foreclose” mortgages and among other things re- 
quired as to procedure, it was provided that the court 
should “give judgment for the petitioner or petition- 
ers for the amount of the principal sum of money and 
the interest thereon due to him, her or them upon said 
mortgage; and shall also by its judgment forever fore- 
close and debar the mortgagor or mortgagors and all 
persons claiming or to claim by, through or under him, 
her or them of and from all right and equity of re- 
demption of or in the said mortgaged property and 
every part thereof” bold type ours). 

We shall not state the facts in Haywood’s case at 
length, but it will suffice that among the facts was 
the circumstance that the original owner had given a 
mortgage to secure his five notes payable to one per- 
son as mortgagee. The latter thereafter assigned the 
first three notes maturing in priority to certain parties 
who brought a foreclosure suit and obtained a decree 
and consummated a foreclosure of the mortgage to 
satisfy the first three notes secured thereby. There- 
after Haywood, who was the holder of the fifth or last 
note maturing, instituted suit also at law under this 
Act, seeking judgment and foreclosure of the same 
mortgage against the same land to satisfy the note 
held by him. There was still outstanding the fourth 
note whose holder had not applied for foreclosure and 
that fact is unimportant except it was the subject of 
remark by the court in commenting on an incongruous 
situation presented to a law court which could only 
give judgment once and was unable to handle equities 
and parties seeking equities as might have been the 
case had a court of equity been first applied to. The 
petition prayed for judgment for the amount due to 
Haywood and for a foreclosure of the mortgage. We 
shall not allow the fact to escape that not only fore- 
closure was prayed but judgment was being asked for 
the amount severally due him after the property had 
been once sold to satisfy the three prior notes. The 
lands had been purchased at this sale and title thereto 
passed to the purchasers. By the Act in question, a 
mortgage was declared to be a lien and common law 
courts were given the right to enforce or “foreclose” 
the lien and more, to render judgment. A common 
law court can only render judgment and its judgment 
can carry no mandatory teeth; the judgment could 
only be realized on by execution. It was provided by 
section 10 of the Act that “The judgment of the court, 
on foreclosure of a mortgage, shall in all cases be en- 
tered up and filed and execution shall issue thereon as 
in other cases.” Thus the common law court could 
only enter judgment for the debt and bar redemption 
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as to all persons claiming by, through or under the 
mortgagor; this was the result of execution of that 
judgment by sale of the mortgaged premises and it 
was accomplished in that way only. The land had been 
sold under execution of the judgment rendered in the 
previous suit and title had passed under that sale by 
virtue of the Act to the purchaser free from all claims 
of persons holding by, through or under the mortgagor 
against whom the first judgment had been rendered, 
and who had thus become barred of any right or claim 
for redemption provided they had been made parties 
to that proceeding. Hence a court of law was not the 
proper tribunal to entertain another suit for judgment 
in foreclosure of a lien claimed to exist against the 
same land, title to which had passed to the purchaser 
free from rights of redemption notwithstanding hold- 
ers of subsequent notes were not parties to the pro- 
ceeding. It was claimed in defense of Hayward’s suit, 
among other things, that each of them had actual no- 
tice of the sale and that there should not be another 
foreclosure through a common law court. The court, 
in Hayward’s case, recognizing the impotency of a law 
court to handle the equities thus arising in behalf of 
other note-holders holding notes maturing subsequent- 
ly who might have had rights in the proceeds but who 
were not given opportunity to protect their interest by 
being brought before the court, made this announce- 
ment, referring to the provision in the Act permitting 
foreclosure through a law court: “It may answer where 
there is merely a mortgage between mortgagor and 
mortgagee or between the assignee of a mortgage hav- 
ing a transfer of the entire debt and the mortgagor. 
We incline to the opinion that it will not answer where 
there is an assignment by the mortgagor against his 
assignee, because the statute gives judgment for the 
amount of the principal and interest with costs, efc. 
In many cases beyond this there may be difficulty, 
owing to the peculiar character of the instrument— 
its complexity and the various conflicting interests to 
be settled, adjusted and arranged,” such for example, 
as were involved in Hayward’s claim and that of the 
holder of the fourth note. 

Again the Court said: “The true and only remedy 
is in a court of Equity—which accommodates itself to 
every variety of interest—where the purchaser under 
the previous sale, who is now a party directly in in- 
terest and which may yet be maintained as far as 
equity demands, the plaintiff under the first fore- 
closure and the holder of the last note may all be made 
parties. The conflicting rights and interests being ad- 
justed and determined, the property may then be sold 
with a fair prospect of finding a purchaser and of the 
rightful holders of the mortgage security getting paid 
to the extent of their interest.” 

These things being true, the Court then held that: 
“It is sufficient in the present case to decide without 
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considering this point (meaning a point of priority by 
virtue of an assignment of the mortgage to Hayward) 
that the party claiming a judgment of foreclosure at 
law should be the owner of all the notes which the 
mortgage was given to secure and without, it is not en- 
titled to judgment.” 

The cause was remanded with instructions to dis- 
miss Hayward’s petition without prejudice to his right 
to file a bill in equity “‘as herein directed so as to pro- 
tect the interest of the various parties under the mort- 
gage and the decree of foreclosure already had as far 
as possible.” 

So it was that owing to the limitations in proce- 
dure and judicatory powers of a common law court, it 
was the opinion of the Court in the Hayward case that 
where such a court is applied to, all of the parties hold- 
ing an interest in the mortgage as security should join 
as plaintiffs, otherwise that court would not be able 
to do full justice and give a complete remedy. But 
the Territorial Act also provided a remedy for fore- 
closure in a court of equity and Hayward was re- 
manded to that court in his demands, if he should 
elect to proceed further. We may further observe 
that a court of equity would have had inherent juris- 
diction to enforce such liens ‘even though concurrent 
jurisdiction had not been given by the act. Moreover, 
Hayward alone was directed to file the bill; the saving 
or prejudice and right to proceed further was not con- 
ditioned on his being able to induce the other note- 
holder, who was not a party to the first foreclosure 
petition, or to procure the note-holders first fore- 
closing, to become co-parties plaintiff to his bill to be 
filed in an equity court; just so they were brought be- 
fore the court as parties. 

To better understand the facts in Hayward’s case, 
we may refer those concerned to the case of Wilson 
and Herr vs. Hayward, 6 Fla. 171, and particularly to 
the brief filed in Hayward’s behalf on appeal as it ap- 
pears on page 186, Id. One contention was that the 
foreclosure in favor of Wilson and Herr, the holders 
of the first three maturing notes referred to in the 
discussion of Hayward’s case, 2 Fla. supra, was void 
because Hayward was not made a party to that fore- 
closure; and another contention was that Hayward had 
received the assignment of the mortgage in question 
and one of the notes prior to the time when the other 
notes were assigned to Wilson and Herr and that the 
date of assignment should govern priority rather than 
the maturity of the notes. 

That Hayward was not made a party or brought 
before the court in the first foreclosure proceeding by 
Wilson and Herr definitely appears in the opinion on 
rehearing of the case of Wilson and Herr vs. Hayward, 
6 Fla. supra, particularly at last paragraph on page 
205. Unfortunately the statement of facts in Hay- 
ward’s case, 2 Fla. supra, leaves this and some of the 


facts to inference, but since the writer has stated, in 
connection with the examination of that case, that the 
subsequent note-holders were not before the court as 
defendants or otherwise in the first foreclosure suit 
by Wilson and Herr, he has been thus careful to forti- 
fy his statement, the only point whereof was that be- 
cause of this circumstance their rights had not been 
foreclosed or barred by the first foreclosure and hav- 
ing this in mind the Supreme Court in that case, di- 
rected that he, Hayward, be permitted to file his bill 
in equity, if he should so desire. 

Again: we now use Wilson and Herr’s case vs. 
Hayward, 6 Fla. 171 in order to make clearer our. re- 
view of, and conclusions from, Hayward’s case re- 
ported in 2 Fla. supra, as well as to support our pre- 
vious discussion of the attitude of the law in Florida 
as to enforcement of mortgage lien where the notes 
mature at different times, some of which have been 
assigned or are held by other parties than the original 
mortgagee. The writer submits this case as being in 
thorough accord with his reasoning, and as supported 
by so high an authority as Mr. Pomeroy, already cited, 
concerning the right of a note-holder to foreclose as 
sole plaintiff, first making parties all others holding 
notes subsequently maturing, in those states adopting 
the doctrine of priority according to maturity, and this 
includes Florida. 

We think that Wilson and Herr’s case determines 
(1) the question of priority in such case by the order 
of maturity of the notes and not by the date of assign- 
ment, even though the assignment antedates the ma- 
turity of the note for which foreclosure is sought. 
While the Court found it unnecessary to expressly de- 
termine the rule of priority as between the date of as- 
signment of one or more of the notes and the date of 
maturity because the notes on which foreclosure was 
sought stood prior in right both as to maturity and 
date of assignment, nevertheless it is believed from 
what is said in the opinion under review of conflicting 
authorities on this point that such was the view of the 
court, more especially because the Florida court in Wil- 
son and Herr’s case positively adopted the Virginia 
rule which fixes priority according to date of maturity 
irrespective of the relative dates of maturity to that 
of assignment, though the Florida Court supplemented 
its approval of the doctrine with the remark that it 
will be admitted that there are equities to change its 
applicatien, and these equities are set forth in the case 
of Miami Oil Co. vs. Florida Discount Corp., et al, 
supra. (2) We further conclude from the Florida case 
in question that “the holder of the first note may, ii 
he choose, when that becomes due, enforce the full pay- 
ment of it out of the mortgaged premises—.” This 
excerpt was taken by the Florida Court from a de- 
cision in Indiana and is merely recited in the opinion 
to the Florida decision and following its review of the 
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Virginia case to the same effect which the Florida 
court had just expressly approved. And this being the 
case, there could have been no other object for pre- 
senting the excerpt from the Indiana case in this or- 
der without comment, for all other cases reviewed in 
the opinion were manifestly disapproved as was made 
plain by the Florida court. (3) This being true, it 
must be inferred that by the Florida decision in ques- 
tion the several note-holders in such case are to be re- 
garded as holders of an interest in the one mortgage 
in succession and order of priority as their several 
notes mature; otherwise stated, each holds the mort- 
gage in succession just as if there had been several 
mortgages in the first instance, all of which agrees 
with our previous reasoning and more especially with 
those authorities of great repute which we have al- 
ready cited. (4) We further conclude that the holder 
of the note standing first in priority may sue to en- 
force the lien as sole plaintiff, making all others de- 
fendants. (5) That any holder with an inferior right 
- may likewise sue, making those parties defendant who 
hold a right inferior to his, but without bringing be- 
fore the court a party or parties holding a superior 
right. (6) That in event all notes are due, secured by 
one mortgage, then all note-holders may join as plain- 
tiffs, if agreeable to all, for the purpose of foreclosure 
of the mortgage with right to share the proceeds ac- 
cording to relative priority determined by order of ma- 
turities. (7) That where all notes are due, and the 
note-holder standing first in priority wishes to fore- 
close, he may sue, making all others defendant where 
they do not consent to join, and Mr. Jones in his work 
on mortgages, cited supra, seems to approve the right 
of a party in such case to sue without first inviting 
the others to join, but observes that; there is authority 
holding that the other parties should be invited to join 
as plaintiffs in the first place, and upon their refusal, 
they may be joined as defendants... (8) We further 
conclude that, without the risk of multifariousness, 
the principle underlying the right of joinder as plain- 
tiffs of all note-holders, where all notes have matured, 
is that while the note-holders have a several interest 
in the mortgage subject to foreclosure severally when 
all notes are not due and while that interest remains 
several after all notes become due, yet in the latter cir- 
cumstance all several rights have become common 
rights to the enforcement of their several interest se- 
cured by the one instrument; it is the mortgage that 
is being foreclosed and not the notes, and by this use 
of a common instrument securing their several in- 
terest, each obtains his several equity in the proceeds. 
We indulge this detail of analysis because we find no 
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one case sufficiently analytical to fully present the 
whole theory. We are in this behalf left to the as- 
sembly of the various announcements and the use of 
principles that necessarily follow those announcements 
as a result. 

We conclude the discussion with a reminder that 
the case of Wilson and Herr vs. Hayward, supra, is 
the very case which was permissively directed by the 
decision rendered in Hayward’s case, 2 Fla. supra, and 
that Hayward was the sole plaintiff notwithstanding 
a re-sale by foreclosure was sought; all other parties 
were defendants and not even the party who held the 
intermediate note for which no foreclosure was pre- 
viously had was joined as a plaintiff. Moreover, we 
think it was the intention as expressed in the court’s 
directions in Hayward’s case, 2 Fla. supra, that such 
should be the arrangement of parties. In the state- 
ment of facts in Wilson and Herr’s case, it is said: 
“The bill concludes with a prayer for a foreclosure of 
said mortgage and that the decree of foreclosure in 
favor of Wilson and Herr be vacated and set aside.” 
So that a new foreclosure was sought in a case in 
which Hayward was sole plaintiff notwithstanding 
there was one note-holder whose interest had never 
been foreclosed and as to which there is no reason to 
infer he held an adverse attitude to foreclosure. 

Moreover, at page 196 of the opinion, the Court, 
in making an observation on the circumstance that 
Hayward was not made a party to the first foreclosure 
by Wilson and Herr as holders of the first three notes, 
said: ‘““A second incumbrancer is only affected and can 
only complain when there is a surplus after paying 
prior liens. His right to a surplus cannot with pro- 
priety arise until it shall be ascertained that there is 
a surplus and this cannot be shown before the mort- 
gaged premises have been sold and the debt of the prior 
encumbrancer with all costs fully discharged.” The 
above is quoted to demonstrate that the court was 
treating the several note-holders as holders of suc- 
cessive mortgages though expressed by one instru- 
ment, each having a several interest, not only as to the 
notes, but in the mortgage or security. 

Moreover, the question of parties and their ar- 
rangement in suit to enforce the mortgage lien would 
seem to have been fully approved in the case of Miami 
Oil Co. vs. Florida Discount Corp. et al, though in that 
suit the particular question was not directly raised and 
presented for determination. 


Our conclusions in this behalf are respectfully 
submitted to the Florida bar. 


GATES IVY, 
Of the Tampa Bar. 
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THE BASIS OF THE PRACTICE IN CHANCERY 


(By THOMAS J. ELLIS, Miami, Florida) 


1. Adoptive Statute. The structural basis of 
the chancery practice is unchanged by the Chancery 
Act of 1931. A familiar statute (Sec. 4919 C. G. L. 
1927) (1) which has been carried through the re- 
visions with few changes since its enactment in terri- 
torial days is still the foundation upon which rests all 
the practice in chancery. This statute, by a method 
of progressive adoption requires adherence, in the fol- 
lowing order, to: 

1. Statutes of Florida; (2) 

2. Rules of practice of this state, in equity; 

3. Rules of practice in equity prescribed by the 

Supreme Court of the United States; (3) 

4. The practice (4) of the “high court of chan- 

cery of England.” 

A Florida statute relating to a point of procedure 
is paramount from every view (5), superseding prior 
and precluding subsequent rules of court in conflict 
therewith—subject to the usual analysis for constitu- 
tionality, and in this instance, subject to the organic 
inhibition that a statute shall not substantially impair 
the functions or the functioning of the courts contem- 
plated by the Constitution of 1885 (6). Since the Act 
of 1931 comprehends almost every major step of prac- 
tice (excepting, principally, service of process and the 
procedure on appeal) that act and the few older stat- 
utes left in effect now embody the bulk of the exist- 
ing framework. The Federal Equity Rules are “rules 
for the practice” only “in the absence of provisions of 
the law or rules of practice of this state” and the Eng- 
lish practice may be employed, if at all, only when 
some provision of the Federal Equity Rules does not 
apply. In this manner, there is established a definite 
scale of referential sources whereby to ascertain the 
proper practice in a given instance. It is a process of 
successive elimination. Recourse should be had first, 
of course, to this important statutory scale upon any 
doubtful point of practice. In doing so, it is to be as- 
sumed that the Legislature planned a symmetrical, 
workable system, so that it is necessary to avoid over- 
lappings of each successive lower ranking source upon 
one of prior dignity and to remember that although the 
Act fo 1828, as revised, in specific situations requires 
reference to, and in effect adopts, rules of practice es- 
tablished by two supreme courts, and parts of at least 
two bodies of practice, nevertheless the ultimate basis 
of the proper Florida practice is entirely statutory. 
The times and particular situations for applying a 
statute, a rule, or a custom of the bar, depend wholly 
upon the shifting operation of the single statute men- 


tioned. The mere existence of a rule of the Supreme 
Court of Florida or a rule of the Supreme Court of the 
United States, however salutary of purpose, convenient 
of use, or apposite of subject matter, is of no conse- 
quence unless one of such rules be found applicable by 
adoption according to the order of priority fixed in the 
basic statute. 

2. Ambulatory Qualities. The adoptive statute 
is ambulatory with respect to each of the sources of 
the proper practice therein designated. When the re- 
sult will not be inconsistent with a statute, the prac- 
tice, as has been seen, may be changed by rules pre- 
scribed by the Supreme Court of Florida from time to 
time, and in the absence of a governing statute or such 
a Florida rule, it will then vary with revisions and 
changes in the Federal Equity Rules (7). So, logical- 
ly, lacking a guide from one of those three sources, 
the present English practice (8) will control, if that 
system of practice comes within the operation of the 
adoptive statute, a doubt as to which is hereinafter 
expressed. In the absence of explicitly binding au- 
thority in one of the several sources to which the basic 
statute adverts, there is high persuasive authority for 
conforming to a usage long and uniformly followed at 
the bar, especially if it has been tacitly sanctioned by 
the courts (9). In one Florida decision, the Supreme 
Court refused to apply an apparently applicable Fed- 
eral Equity Rule which conflicted with a requirement 
(amounting to a definition) firmly embedded in the 
state’s system of practice (10). In other cases, how- 
ever, no amount of familiarity with traditional modes 
should be permitted either to nullify the statutory 
basis of the practice, nor to hinder the application of 
newer canons and devices invented to simplify disposal 
of cases on their merits. 


3. Florida Rules. The “Rules of practice of this 
state” intended in the statute, are the rules prescribed 
by the Supréme Court under its statutory authority so 
to do. That court has express power, for all courts, 

1. To make (amend and annul) rules of practice; 

2. To make, etc., rules relating to process; 

3. To regulate entry of judgments; 

4. To make and prescribe forms—‘of practice, 

pleadings and proceedings.” (11) 

Because the same statutory authority in these re- 
spects extends to both law and equity, cases at law in- 
terpreting the effect of this statute also have a ma- 
terial bearing on its effect in equity. This statute di- 
vested the circuit court’s anciently inherent power to — 
adopt rules of a permanent or general nature, or rules 
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merely convenient to the court, and lodged the power 
exclusively in the Supreme Court of Florida. The Cir- 
cuit Court is now restricted to the making of only such 
rules as are “necessary to the administration of law.” 
(12) Inasmuch as the’basic or adoptive statute, and 
the Chancery Act of 1931 especially when construed 
in pari materia with this rule making statute, unques- 
tionably contemplate a uniform practice throughout 
the state, it is plain that even the few rules which may 
be made by circuit courts must yield to applicable 
Federal Equity Rules, and, perhaps, to the English 
practice. Rules prescribed by the Supreme Court of 
Florida are to be construed in harmony with the stat- 
utes if possible and in any event, not so as to sub- 
ordinate a statute. (13) The ordinary canons of statu- 
tory construction are applicable to rules of court (14). 
Such rules, it is provided, “have the force of law’ sec- 
ondary only to the statutes themselves. (15) Various 
rules in the past have been declared to be as binding 
on the Supreme Court as on litigants and counsel—not 
to be waived or disregarded before being formally 
amended or annulled. (16) But opposing counsel may 
waive strict compliance with a rule if the purpose 
thereof has been attained, at least if the rule is in- 
tended for his benefit. (17) Doubtless in a proper 
case one may be estopped by conduct to invoke a rule 
in all its strictness. Moreover, there is excellent au- 
thority for the view that it is always in the power of 
a court to suspend its own rules, or to except a par- 
ticular case from their operation whenever the pur- 
poses of justice require it. (18). To the same effect, 
in spite of the several earlier decisions above noted, 
our Supreme Court has held quite recently that when 
a judge perceives that in consequence of the inadvert- 
ence of counsel or other cause, the rigid enforcement 
of the rules of practice would defeat the great object 
for which they are established, it is his duty so to re- 
lax them (when it can be done without injustice to 
any) as to make them subserve their true purpose in 
aiding the determination of rights. (19) It seems also 
that Section 4499 C. G. L. 1927 (20) (known as the 
“harmless error statute’), though placed in a title of 
the compilation as if relating only to law cases, applies 
with equal force in chancery. (21) Section 26 of the 
Chancery Act of 1931, after permitting amendments 
and supplements to be made “at any time in further- 
ance of justice,” provides that “The court, at every 
stage of the proceedings, must disregard any error or 
defect in the proceeding which does not affect the sub- 
stantial rights of the parties.” The recent act con- 
tains nothing more important than this section, which 
is pregnant with power. It was taken from Federal 
Equity Rule 19, which has been declared to be manda- 
tory and has been liberally construed. (22) The 
United States Supreme Court has indicated that even 
in matters of practice there may be such distinctions 


between form and substance that such a cure-all pro- 
vision in a statute, will not always apply, but in the 
particular case presented, they held the action of a 
circuit court of appeals to be an abuse of discretion 
where the court of appeals reversed a case for failure 
of the appellant to condense the transcript as required 
by Federal Equity Rule 75-b—it appearing that non- 
compliance with the rule had been continuously per- 
mitted theretofore. (23) Section 26 of the Florida Act 
affords a means for attaining the ultimate ends of 
equity without embarrassment from the unbending 
rigidity in practice by rote, but the power therein con- 
tained, needless to say, should be exercised only with- 
in the limits of a sound discretion, in proper cases, and 
on proper terms, according to where the fault lies. 
There is no good reason for technicalities to defeat the 
merits since all rules are but adjective forms to assist 
in the primary purpose of the courts in determining 
rights, always a superior objective. Perhaps the same 
distinction may be made here as in other matters, be- 
tween things mandatory, and directory (24), or be- 
tween rules intended for the convenience of the court 
or counsel and those more directly affecting the sub- 
stantial rights of litigants. Also, if inadvertence or 
unskillfulness of counsel are not to be visited upon liti- 
gants (when innocent of assent to dilatory or obstruc- 
tive tactics) the matters may be adjusted between 
solicitor and client, it seems, by imposing costs on a 
solicitor, a startling but apparently permissive remedy 
(25). This to some extent might be used to discourage 
the slackness in practice invited by liberalizations of 
the requirements therein, and like all such matters in 
the final analysis, it is a safe power in the hands of 
able and upright judges—without whom no formal rule 
would be of substantial avail anyway. A relaxation of 
the rulés should not constitute a precedent in a subse- 
quent case (25a) but rather should call the attention 
of the bar to the advisability of observing the rule 


‘involved. 


Our Supreme Court has annulled generally all its 
rules relating to practice in the circuit courts, which 
are inconsistent with or in conflict with the Chancery 
Act of 1931, (26) thus leaving in effect principally the 
rules of court governing appeals only, and parts of a 
few others. 

4. Federal Equity Rules. As aforesaid, only the 
Equity Rules prescribed by the Supreme Court of the 
United States under the Act of May 9, 1792, are 
adopted in Florida, in the absence of a controlling state 
statute or Florida Equity Rule. No substantive right 
created by a United States statute is bestowed. 
Neither may resort be had to any statutory step of 
federal practice, nor to any of the subsidiary details 
of federal practice prescribed and regulate dby the 
circuit courts of appeal or by district courts. In a 
proper instance, the Federal Equity Rule of nearest ap- 
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plication will be applied if not in irreconcilable con- 
flict with a Florida statute or rule (27), and presum- 
ably the usual canons of statutory interpretation will 
be employed to determine the meaning of the federal 
rules. (28) As to following a construction placed on 
a federal rule by the federal courts, it is interesting to 
speculate whether a distinction may be made accord- 
ing to the time when such construction was made, with 
reference to the time the federal rule is “adopted” in 
Florida. The “time of adoption” by operation of the 
basic statute, must necessarily be when a question of 
practice first arises on a point not governed by a Flor- 
ida statute or rule of court. The Federal Equity Rules 
can hardly be said to be continuously in effect in Flor- 
ida, for the authority to apply a federal rule depends 
upon a set of shifting circumstances. Particular fed- 
eral rules are merely adopted pro tanto and pro hac 
vice, so to speak—as and when the need for their ap- 
plication arises in particular cases. Such time, for such 
purpose only, is the moment of “adoption”. With this 
in mind, it appears that in any case the Florida courts 
will examine carefully a construction of a federal rule 
placed thereon by the federal courts and will consider 
such interpretation “of much aid” (29), but the fed- 
eral interpretation may be merely persuasive some- 
times in proportion to the potency of the reasoning 
thereof. The construction of a federal rule in sub- 
stance enacted as a Florida statute in one instance was 
not followed (30). However if the rule has a settled 
construction by the Federal courts, certainly if by the 
United States Supreme Court, when first considered 
or “adopted” in Florida, it would seem that such con- 
struction must be “adopted” with the rule, as a part 
of it (32). It was held, as mentioned, that a federal 
rule will not be followed when it relates to a form or 
kind of pleading which is distinctly alien to the basic 
forms and “system” established by the Florida stat- 
utes and rules (33), but this decision may not be so 
important now, because our system of practice more 
closely resembles the federal system and all technical 
forms have been abolished, according to the statute. 

5. The English Practice. The importance of the 


English practice is now greatly diminished for the rea- 


son that as a practical matter, the Chancery Act of 
1931 and other statutes, the Florida rules and decisions 
and the Federal Equity Rules and decisions so nearly 
occupy the entire field of practice. On account of the 
many changes in the practice in the respective courts 
it is now as awkward to apply any of the English prac- 
tice as it is difficult to ascertain that practice exactly. 
The Federal Equity Rules no longer refer in residuum 
to the English practice as they did prior to 1912. (34) 

Moreover, there is considerable room for doubt 
that the basic Florida statute operates to adopt any 
of the practice followed in England. There is no longer 
a “high court of chancery of England” eo nomine. 


The court formerly known as the “High Court of 
Chancery”, was abolished by an act of Parliament in 
1873, whereby an entirely new court in name and or- 
ganization was established, known as the Supreme 
Court of Judicature. The ancient courts held at West- 
minister Hall were thereby consolidated into one su- 
preme court divided into The High Court of Justice, 
and The Court of Appeal. The High Court of Justice 
in turn consists of the King’s (or Queen’s) Bench Di- 
vision, (which now includes Common Pleas Division 
and The Exchequer Division), The Chancery Division, 
and the Probate, Divorce and Admiralty Division. 
Equitable relief in a proper case may be administered 
concurrently with law in any of these divisions and in 
case of conflict the principles of equity prevail over the 
common law. (35) The forms of action at law and in 
equity are fused as in code states, something wholly 
foreign to the Florida system, (36) as well as to the 
federal practice. Consequently, there is now not only 
no High Court of Chancery in name, but there is no 
one court corresponding substantially in jurisdiction, 
organization and procedure to the former court of that 
style. The changes are so fundamental that the sim- 
plest and most natural construction of the Florida stat- 
ute requires the conclusion that it fails to incorporate 
any features of the English chancery practice. It is a 
matter of some argument, without jest, to say that 
“high court of chancery” is synonymous with “High 
Court of Justice’. Some slight basis for the contrary 
view may be found in the consideration that in recent 
revisions of the basic act of 1828, the phrase “high 


court of chancery”, has not been capitalized, thus, per- 


haps, indicating an intention to refer to the highest 
English Court, or division, principally exercising chan- 
cery jurisdiction, instead of to the court formerly bear- 
ing the legal style “High Court of Chancery.” This 
imputation of subtle design, however, supported only 
by the presumption that the legislature intended some 
sensible effect to be given to every part of the revised 
statute, furnish the sole basis in reason for such a con- 
struction. At any rate there is no real need for such an 
ambiguous and practically unimportant clause to be re- 
tained in Sec. 4919 (C. G. L. 1927) any longer. __ 

Assuming that the statute nevertheless does op- 
erate to include some of the practice of the Chancery 
Division of the High Court of Justice of the Supreme 
Court of Judicature of England, (37) in cases when 
the Florida statutes and rules, the Federal Equity 
Rules, and the decisions respectively thereunder, (and 
the practitioner) have been exhausted, it is the present 
practice of that court to which reference should be 
made, by the same ambulation as with regard to the 
Federal Equity Rules. Here, also, no substantive right, 
such as aright of appeal created by Act of Parliament, 
is involved. (38) 

There have been several revisions of the practice 
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applicable in the Chancery Division, a review of which, 

with references to some of the sources, is contained in 

Hopkins’ Federal Equity Rules Annotated. (7th ed.) 

pp 5-7 and 16-33, but if one gets this far on a point of 

practice it might be best to cease and desist in the 

Circuit Court and proceed to the Supreme Court “foor 

instructions.” Such an instance really calls for the chan- 

celler’s grace and the solicitor’s prayer for general 
relief. 

FOOTNOTES 

(1)—See. 3182 R. G. S. 1920; 1877 G. S. 1906; 1425 
R. S. 1892; Sec. 32 Act of Nov. 7, 1828. The only 
material change, not now important, was a re- 
wording to adopt the Federal Equity Rules and 
then the English Chancery practice “i nthe ab- 
sence of provisions of the law or rules of practice 
of this state” instead of merely “where provision is 
not made by this act.” (of 1928) 

(2)—The phrase “provisions of the law” has been uni- 
formly treated as meaning a statute. Earle v. De- 
troit & Securit] Trust Co... , 188 So. 
65, 67; Rorick v. Stillwell Fla. __., 133 So. 
609, 616; Long v. Anderson, 48 Fla. 279, 37 So. 
216, 219; Kahn v. Weinlander, 39 Fla. 210, 22 So. 
653, 655; Bellamy vs Bellamy, 4 Fla. 242, 249, 250. 

(3) —_E.—Rules prescribed under the Act of Congress 
of May 8, 1792 (See 28 U.S. C. Secs. 723, 730). 
There have been reenactments and some changes 
since the original act, (still referred to in the Flor- 
ida statute by the date of original passage), but 
the effect of such revisions, which may involve a 
technical repeal of the original Federal statute, 
has not been raised. 

(4)—The difference between “rules of practice”, which 
are definite written canons, and “practice’—a 
term sometimes meaning the usual, customary 
mode of procedure, has been noticed. Earl v. De- 
troit etc. Trust Co., 188 So. 65, supra; Delbeck Inv. 
Co. v. Raff... Fla... 186 So. 683. “Practice” 
also may mean the sanctioned or proper procedure 
and is so used in the first part of Sec. 4919 C. G. 
L. 1927 under discussion, and mostly herein. A 
point of “practice” may be proper in the sense of 
being approved, yet may be only optional and not- 
compulsory, such as a master giving notice that 
his report is ready, before filing it. Cepero v. Hart- 
ridge, 51 Fla. 409, 41 So. 192. 

(5)—Sec. 4682 C. G. L. 1927; (2955 R. G. S. 1920) and 
Sec. 4682 C. G. L. 1927, 1930 Supplement (Ch. 
13870 of 1929); Bull vs Adams (C. C. A. 5) 17 F. 
(2nd) 906; Keen v. State, 89 Fla. 113, 103 So. 399; 
Blanchard et al v. Raines, Executrix, 20 Fla. 467, 
479; Earle v. Detroit etc. Co... 138 
So. 65. 

(6)—Bryan et al v. State 94 Fla. 909, 114 So. 773, 
Smith v. Guckenheimer, 42 Fla. 27 So. 900, 906. 
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(dissenting opinion of Judge Carter.) 
See 6 R. C. L. 157, 160, 162 & 163. 


(7)—Delbeck Inv. Co. v. Raff, supra; Farrell v. Forest 
Inv. Co. 73 Fla. 191, 74 So. 216; Kahn v. Wein- 
lander, 39 Fla. 210, 22 So. 653. 


(8)—This was apparently the effect of Federal Equity 
Rule XXXIII of 1822, of similar purport. Hopkins’ 
Federal Eq. Rules Ann. (7th ed.) p. 5 Sec. par 5 
hereinafter. 


(9)—Barber Asphalt Paving Co. v. Standard Asphalt & 
Rubber Co. 275 U. S. 372, 72 L. ed. 318; 
(Davis and Hughes, counsel). 
Fullerton v. Bank (Ohio, 1828) 1 Pet. 604, 613, 
7 L. ed. 280, 284; Lamb v. Parkman (C. C. Mass. 
1859) Fed. Cas. 8019; Koning v. Bayard, Jr. (C. 
C. N. Y. 1829) Fed. Case. 72924; 


(10)—Delbeck Inv. Co. v. Raff 136 So. 683 supra. 


(11)—Sec. 4682 C. G. L. 1927; (2955 R. G. S. 1929) 
and 1930 Supplement C. G. L. 


(12)—State ex rel Ross v. Call. Judge 39 Fla. 504, 22 
So. 148 (requiring counsel to abstract the case) 
See dissenting opinion in Smith v. Guckenheimer, 
27 So. 906 supra, for other discussion. 

(13)—Bryan et al v. State 94 Fla. 909, 114 So. 773, 
supra. S. A. L. Ry. Co. v. Hess, 73 Fla. 494, 74 So. 
500 Holder Turpentin eCo. v. M. C. Kiser Co. 68 
Fla. 312, 67 So. 85. 

(14)—Bryan et al v. State, 94 Fla. 909, 114 So. 773 
supra; Florida Land Rock Phosph. Co. v. Ander- 
son 50 Fla. 501, 516, 39 So. 392, 397; Hoodless v. 
Jernigan 51 Fla. 211, 41 So. 194 same, 46 Fla. 213, 
35 So. 656; Bank v. Grunthal, 39 Fla. 388, 22 So. 
685. 

(15)—Sec. 5682 C. G. L. 1927 (2955 R. G. S. 1920) 
supra. 

(16)—Syndicate Properties v. Hotel Floridian Co. 94 
Fla. 899, 114 So. 441; Morgan v. Eaton 59 Fla. 557, 
51 So. 814; Thomas v. Price, 56 Fla. 694, 48 So. 
17; McRae v. Preston, 54 Fla. 188; 44 So. 711; 
Smith v. Guckenheimer, 42 Fla. 1, 27 So. 900 supra; 
Bank v. Grunthal, 39 Fla. 388, 22 So. 685, supra. 

(17)—Morgan v. Eaton, supra (copies of briefs trans- 
mitted direct to opposing counsel instead of 
through clerk’s office). See S. A. L. Ry. v. Hess— 
73 Fla. 494, 74 So. 500. 

(18)—United States v. Breitling—20 How. 252, 15 L. 
ed. 900. Conflict on this point, 7 R. C. L. 1927-28 
Sec. 55. 

(19) —Edwards v. Knight 
(Jan. 12, 1932) apparently contra under rules of 
higher court, elsewhere—15 C. J. 913-914 N. 47, 
and see Terwilliger v. Ballard, 64 Fla. 158, 59 So. 
244, where Judge Whitfield tersely remarked that 
jurisdiction, and the merits, were the important 
things. 
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(20)—Sec. 2812 R. G. S. 1920. 

(21)—The Eureka Corporation vs. The Guardian Trust 
Co. et als... , 139 So... (Jan. 27, 1932). 

(22)—N. Y. N. H. & H. R. Co. v. Ry. Employees’ Dept. 
etc. (D. C. Conn.) 288 Fed. 588; U.S. v. Ali (D. 
C. Mich) 7 F. (2nd) 728; Wilcox v. El Banco etc. 
(C. C. A. 1) 255 Fed. 442 (suggesting that a cross- 
bill could be treated as an answer—but it was un- 
necessary to do so, there.) 

(23)—Barber Asphalt Pav. Co. v. Standard Asphalt 
& Rubber Co. 275 U.S. 327, 72 L. ed. 318 supra. 

(24)—Florida v. Charlotte Harbor Phosphate Co. 
(CCA5) 70 Fed. 883, Burgett v. Robinson (CCA1) 
123 Fed. 262. 

(25)—6 C. J. 623 note 70. 

(25a)—See Tucker v. State (Tex. Cr.) 150 S. W. 190. 

(26)—In Re: Rules and Forms in Equity Suits in the 
Circuit Courts of Florida—order of Oct. 7, 1931. 

(27)—Farrell v. Forest Inv. Co.—73 Fla. 191, 74 So. 
216, 223 supra; Kahn v. Weinlander—39 Fla. 210, 
22 So. 653 supra. 

(28)—I. E. as with Florida Equity Rules—see note 14. 


(29)—Tilton v. Horton Fla. 187 So. 801. 

(30)—Stribling v. Hart, 20 Fla. 235, as to opening de- 
cree pro confesso after time not permitted by con- 
struction of rule by federal courts. 

(32)—See A. C. L. Ry. Co. v. Beazley—54 Fla. 311, 45 
So. 761, 765 (statute). 

(33)—Delbeck Inv. Co. v. Raff—supra. 

(34)—See discussion, Hopkins Fed. Eq. Rules Ann 
(7th ed.) pp 7, 8 and Rules of 1912. 

(35)—St. 36 and 87 Vict. c. 66; Hopkins p. 6; 21 C. J. 
24 sec. 3. 

(36)—See Mullikin v. Harrison—53 Fla. 255, 44 So. 
426. The differences between the present English 
practice and the Florida system appear to be fully 
as great as the difference between answers in the 
Florida and in the Federal practice, recognized in 
Delbeck Inv. Co. v. Roff, supra. 

(37)—This was apparently assumed in a recent case 
and perhaps in others. Earle v. Detroit & Security 
iy) — Fla. ___.. 188 So. 65, 67. 


(38)—Bellamy v. Bellamy, 4 Fla. 243, 249, 250. 


— | 
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OPINIONS OF THE ATTORNEY GENERAL 


Honorable E. D. Priest, 
Tax Assessor, 

Green Cove Springs, Florida. 
Dear Sir: 

I am in receipt of your letter of March 3, en- 
closing a letter from Thomas W. Parnham, Assistant 
Treasurer and Comptroller of Yale University, seeking 
exemption from taxation for one hundred eighty-two 
acres of land in Clay County owned by Yale Universi- 
ty, and used in connection with anthropoid experiment 
station, and requesting my opinion as to whether the 
said property should be exempted. 

In reply to your inquiry, I beg to refer you to Sec- 
tion 897 of the Compiled General Laws of 1927 with 
reference to property of educational and other institu- 
tions. This section provides for an exemption from 
taxation of “such property of educational, literary, 
benevolent, charitable and scientific institutions with- 
in this State as shall actually be occupied and used by 
them solely for the purpose for which they have been 
or may be organized, but property of such institutions 
which is rented wholly or in part and the rents, issues 
and profits onl yused by such institutions shall not be 
exempt from taxation, nor shall any property held by 
them as an investment or for speculation be exempt 
from taxation”. 

You will note that the above statute refers only 
to educational and other institutions within this State; 
and, therefore, could not apply to lands owned by Yale 
University, or any similar institution of another State. 

Under the ruling of our Supreme Court, tax ex- 
emption laws must réceive a strict construction and I 
cannot construe the above exemption statute to apply 
to lands owned by an out of State institution. 
Respectfully yours, 

CARY D. LANDIS, 

Attorney General. 


March 16, 19382. 


MCM:W 


Hon. Ernest Amos, 
-Comptroller, Capitol. 
“Dear Mr. Amos: 

_ RE: Gasoline Tax—Application on Sales 

Made to the State. . 

It is my opinion that gasoline or other like prod- 
ucts of petroleum purchased by the State for the use 
of the State in the performance of its governmental 
functions is not subject to the tax imposed upon the 
‘sale or storage of gasoline or other like products of 
petroleum in the State of Florida. It must be under- 
‘stood, hcwever, that this exception to the rule requir- 
ing a tax to be paid on all gasoline sold in the State or 
stored in the State to be used in the State, applies only 
where gasoline is bought on contract directly with the 


March 17, 1932. 


State of Florida itself, by or through some board or 
agency who has lawful power and authority to contract 
or make purchases on behalf of the State. Otherwise 
purchased, gasoline would be subject to the sale or 
storage tax. (Panhandle Oil Co. vs. Miss. 277 U. S. 


218.) Yours very truly, 
CARY D. LANDIS, 
REC/ed Attorney General. 


March 24, 1932. 
Honorable Ralph A. Horton, Pres., 
Tax Adjustment Bureal, Inc., 
611 Sweet Building, 
Fort Lauderdale, Florida. 
My Dear Mr. Horton: 

This refers to your favor of March 22, 

I know of nothing in the general powers of coun- 
ty commissioners that would permit them to expend 
county funds to check fires on county lands. I have 
not time to look to see if there is some special act for 
your county, but I doubt if there is any such local law. 

I would respectfully call your attention to Section 
2308 of the Compiled General Laws of Florida, 1927, 
which requires the county commissioners prior to 
making the tax levy each year to adopt a budget of all 
special and extraordinary expenses contemplated for 
the fiscal year ensuing, which budget shall set out 
every item of expense contemplated, or reasonably an- 
ticipated during the year, for which the same is made 
and in conformity to the headings of expense accounts 
prescribed by the State Comptroller, and to designate 
the particular fund from which each item of expendi- 
ture shall be made. The adoption of such budget shall 
have the force and effect of a fixed appropriation, and 
the same shall not be altered, amended or exceeded, 
nor shall the expenses estimated under one head _ be 
paid out of the estimated expenses under another head. 
Section 2304, Compiled General Laws, 1927, makes it 
unlawful to transfer the money of one fund to another 
fund, or to pay from one fund the expenditures legally 
payable from another fund, except by resolution of the 
board of county commissioners, approved by the comp- 
troller. So it is that even if there might be a special 
law, but I do not believe there is, even then it would 
be necessary that such an a should be au- 
thorized by the budget. 

Generally speaking, it seems to me that these 
fires are a serious menace and that it is a matter that 
should be called to the attention of the next Legisla- 
ture so that in some way this menace might be over- 


come. Very truly yours, 
CARY D. LANDIS, 
CDL:W Attorney General. 


‘ 
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March 25, 1932. 
Hon. L. R. McCollum, 


Mayo, Florida. 
Dear Mr. McCollum: 

Replying to your favor of the 22nd instant, in 
which you ask to be advised whether or not in my 
opinion it would be a violation of the Corrupt Practices 
Act of this State for you as a candidate for Clerk of 
the Circuit Court and as Clerk of the Board of County 
Commissioners of Lafayette County to make the pub- 
lic statement that, if elected, you would request the 
Board of County Commissioners to reduce the salary 
paid as Clerk to the Board, from $100 to $50 ‘per 
month, permit me to say: 

Section 5918, Revised General Statutes of Florida, 
prohibits the promising to give or pay any money or 
anything of value directly or indirectly by any candi- 
date in furtherance of his candidacy for nomination in 
the primary, except in the manner and for the pur- 
poses authorized by that Section. 

Any violation of this Section is made a ground of 
disqualification for office and punishable by fine and 
imprisonment. In my opinion, this Section prohibits 
the promise by a candidate to remit to the county or 
to anyone else any part of the legal compensation of 
the office to which he aspires. However, inasmuch as 
it is within the power of the Board of County Com- 
missioners to fix the salary of the Clerk of the Circuit 
Court as Clerk to the Board, and inasmuch as the stat- 
ute does not fix the amount of compensation, it seems 
to me that a promise or statement that, if elected, 
Clerk of the Circuit Court, you would request the 
Board to reduce the salary of its clerk from the amount 
now being paid, this would not be a violation of the 
statute prohibiting promises to give or pay money or 
anything of value directly or indirectly. 

If the salary of the Clerk of the Circuit Court as 


Clerk to the Board of County Commissioners is fixed 


by law, I think that a promise by a candidate to re- 
fund a part of the legal compensation fixed by statute 
would be a direct promise to give to the people some- 
thing of value to which the officer would be entitled, 
and which under the law he would receive. Therefore, 
I am not holding that a promise by a candidate to re- 
turn to the county treasury or to give to the people or 
any group or organization a part of the salary of any 


officer fixed by law, would not be a violation of the 
statute. 


Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


RC/ed 


March 21, 1932. 
Honorable J. W. Crum, 


Hernando County, 
Brooksville, Florida. 
Dear Mr. Crum: 

This refers to your favor of March 18, in which 
you state that there are several men working for the 
Florida Power Company that are not in one place for 
more than a week or two at one time; that they call 
Hernando County their home, and that they have been 
in the State over a year. 

There is no question but that, if they have been in 
the State for over one year and they call Hernando 
County their home, they may register. One may estab- 
lish his home any place in the State he wishes to, and 
the fact that his work or business carries him over the 
State, does not prohibit him from establishing a home 
anywhere he desires. 

This being the case, it is my opinion that these 
men have a right to register in your county. 

Respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


March 28, 19382. 
Hon. W. S. McLin, 


Motor Vehicle Commissioner, 
Tallahassee, Florida. 
Dear Mr. McLin: 


Section 1293, Compiled General Laws of Florida, 
provides that a motor vehicle owned by a non-resident 
of this State other than a foreign corporation is not 
required to have a Florida license tag on it while being 
operated in this State, provided that at the time of 
the operation the non-resident owner of the car shall 
have complied with the laws of the State in which the 
non-resident has the car registered, and shall be at the 
time displaying his registration number of the State in 
which he is registered. 

_ In Words and Phrases there are cases cited to the 
effect that the word “non-residents” may have differ- 
ent meanings in different statutes. Other cases cited 
hold that the word “residence” is not always synony- 
mous with citizenship or habitation. — 

It is my understanding that it has been a depart- 
mental ruling of your office for sometime that a noh- 
resident coming into this State and accepting employ- 
ment or engaging in work ceases to be a non-resident 
under the intent and purpose of the above mentioned 
statute. I find also that the former Attorney General, 
Hon. Fred H. Davis, rendered opinions to the same ef- 
fect, and I beg to advise that in my opinion this is a 
reasonable and correct construction of the above 
statute. 

I am returning herewith the letter of Hon. W. D. 
Wilson, County Attorney of Brevard County, under 


J 
j 
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date of the 17th instant, which you handed me for 
consideration in connection with the above matter. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


March 28, 1932. 

Hon. O. G. Sage, 
Supervisor of Registration, 
DeLand, Florida. 
Dear Mr. Sage: 

Replying to your favor of the 24th instant, permit 
me to say Section 377 of the Compiled General Laws, 
reads as follows: 


“The State Executive Committee of each po- 
litical party may by resolution declare the terms 
and conditions on which legal electors shall be de- 
clared and taken as proper members of such party, 
and therefore entitled to vote in the primary elec- 
tion herein required to be held, as members of 
that party. It shall be the duty of the supervisor 
of registration of the various counties in the reg- 
istration of electors to comply with the terms of 
any such resolution upon the filing with them of 
copies thereof duly certified by the Chairman and 
Secretary of any such Executive Committee, at 
any time before the opening of the registration 
books as herein required.” 

The State Executive Commission of the Democrat- 
ic Party of Florida convened in annual session at Jack- 
sonville on the 19th day of February, A. D. 1932, and 
by Resolution No. 1 called a Democratic primary for 
the nomination of Democratic candidates for office to 
be elected in November, 1932. I have carefully read the 
Call and I do not find in the Resolution, “the terms and 
conditions on which legal electors shall be declared and 
taken as proper members of such party, and therefore 
entitled to vote in the primary election herein re- 
quired to be held as members of that party.” There- 


fore, it appears that any person otherwise qualified, 


who registers and takes the oath and declares himself 
to be a Democrat, is to be recognized as such. 

I do not find any provision in the law for a Con- 
gressional Committee of a party to by resolution de- 
clare the terms and conditions on which legal electors 
shall be declared and taken as proper members of a po- 
litical party. The law apparently leaves this clearly 
within the discretion of the State Executive Commit- 
tee of an ypolitical party in the State of Florida. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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March 31, 1932. 
Senator William C. Hodges, 


Chairman, Century of Progress Commission, 
Tallahassee, Florida. 
My dear Senator Hodges: 

Under the State Racing Act, to-wit: Chapter 
14832, Laws of Florida, Acts of 1931, each of the coun- 
ties receives certain moneys out of the proceeds of the 
races held throughout the State. Section 13 of this Act 
authorizes the county commissioners to use this race 
money and place it in any lawful fund of the county. 

It is my opinion that in all counties where they 
are lawfully authorized to create an advertising fund, 
the racing moneys received by the county may be 
placed in such a fund. The requirements of the budget 
law apply to all funds of the county, and it will be 
necessary for the counties in their -budget to provide 
for the application of such advertising funds to the 
Century of Progress Commission work, or what ever 
other advertising they may wish to do. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


April 1, 1932. 
Honorable W. L. Tiller, 


Tax Assessor, 
Chipley, Florida. 

This is in answer to your question as to whether 
or not a stock of automobiles in a storeroom on Janu- 
ary first of the year is assessable as so much per- 
sonal property. 

I am assuming that these automobiles are in 
stock without license tags attached. It is my opinion 
that automobiles of this class and character are as- 
sessable the same as any other stock in any kind of 
store. Of course, if they have upon them the lawful 
license tags, then they are not taxable, because under 
the Constitutional Amendment, Article 9, Section 13, 
the license tax paid for the license tag is in lieu of all 
advalorem tax assessable against all motor vehicles as 
personal property. 

The Legislature has defined a motor vehicle as 
motorcycles, motor trcuks, tractors, and all other ve- 
hicles operated over the public streets and highways of 
this State, and propelled by power other than muscular 
power, except traction engines, road rollers, and such 
vehicles as run only upon a track. 

This definition of motor vehicles applies only to 
those vehicles that are in use on the streets and high- 
ways, and not where they are kept in storage as a part 
of the stock for sale. 

It is my opinion that the word “motor vehicle” 
used in Section 13, Article 9, of the Constitution has 
the same meaning. Thus it is that I am of the opin- 
ion that stocks of automobiles in storerooms, not hav- 


i 
i 
E 


524 


ing lawful license tags and not being operated on the 
streets and highways, are assessable just the same as 
any other property. 
Respectfully yours, 
CARY D. LANDIS, 
- Attorney General. 


April 1, 1932. 
Hon. J. C. Stewart, 
715 State Bank Building, 
Orlando, Florida. 
Dear Sir: 

I have your letters of the 18th and 31st ultimo, 
making certain inquiries with reference to the election 
laws. 

Answering your inquiry as to how one may have 
his name printed on the ballot when not entering a 
primary, I beg to refer you to Section 312, Compiled 


~ General Laws of 1927, as amended by Chapter 14857 


of 1931. This Section as amended provides that there 
shall be printed on the ballots only the names of the 
candidates who have been put in nomination by pri- 
mary election or the appropriate executive committee 
of any political party in this State. This Section be- 
fore being amended provided for candidates to have 
their names placed on the ticket by petition. The statute 
as now amended has no such provision except with ret- 
erence to municipal elections. 

Answering your inquiry as to qualifying fees of 
candidates, I beg to say that the same applies only to 
primary elections. - 

Answering your inquiry with reference to a party 
qualifying as a candidate of the party for whose can- 
didates he voted in 1930, I beg to refer you to Section 
383 of the Compiled General Laws of 1927, which re- 
quires every candidate for nomination to any office to 
take and sign and subscribe to an oath or affirmation in 
writing, in which he shall state the particular party of 
which he is a member, and that he did not vote for any 
nominee of any other party, national, state or county, 
at the next preceding general election. Under this 


statute it would be necessary for a candidate not only 


to be registered as a member of tne party in which 
he seeks to be a candidate, but he must be in position 
to make the required oath that he did not vote for a 
candidate in any other party in the preceding general 
election. 

Answering your inquiry with reference to “paid 
political workers”, I refer you to Sections 8182 and 
8185 of the Compiled General Laws of 1927, which spe- 
cifically name and limit expenditures by candidates. By 
reference to these statutes you will find that there is 
no provision for “paid political workers”, and the ques- 
tion of whether or not a paid political workers is or 
is not a voter would make no difference. 
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Section 423 of the Compiled General Laws of 1927, 
with reference to statements of candidates, might seem 
to authorize “political workers”, but such is not the 
case .The sections above referred to definitely pro- 
hibit the same. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


April 1, 1932. 
Hon. B. W. Spear, 


County Superintendent of 
Public Instruction, 
Wewahitchka, Florida. . 
Dear Mr. Spence: 

This refers to your favor of March 31st relative 
to a school teacher who has taught in your schools, 
and who has not filed a health certificate. - 

I found no statute requiring such certificate but 
Chapter 1, Title 11, Compiled General Laws of Florida, 
seems to vest in the State Board of Health the right 
to make and promulgate rules pertaining to health, 
which rules have the force and effect of law so long 
as they are reasonable and within the power given to 
the State Board of Health. Under this power and auth- 
ority so given, I understand the State Board of Health 
has promulgated a rule as follows: 

“All teachers or instructors in any public 
school operating in the State of Florida or in any 
private school operating within the State of Flor- 
ida shall be required to file with the Board of 
Health of Florida annually before the beginning of 
each school year a certificate obtained from a 
reputable physician who is licensed to practice 
medicine in the State of Florida, certifying that 
said teacher or instructor has been duly and care- 
fully examined and is free from communicable 
diseases and is believed to be a non-carrier there- 
of.” 

You will see that this rule of the State Board of 
Health requires annually the filing of such health cer- 
tificate, and if the teacher you have in mind has done 
this, I think the law has been fully complied with. If 
he has not done so, it would be a continuing duty upon 
him to co so, and I would suggest that he have an ex- 
amination made and file the certificate at this time. _ 

Yours very truly, . 
CARY D. LANDIS, 
Attorney General: 


April 1, 1932. 
Hon. John E. Morris, " 


County Attorney, 
Fort Lauderdale, Florida. — 
Dear Mr. Morris: 


_ This refers to yours of March 30th, in which you 


| 
' 
2 
; 
{ 
| 
} 
| 
| 
| 
%, i 
i 
i 
3 
| 
3 | 
| 
| 
| 
4 
. 
J 
% 
{ 
{ 
| 
=! 
4 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


state that Special Road and Bridge District No. 3 in 
Broward County voted a bond issue for the construc- 
tion of certain roads and bridges therein, and that some 
of the proposed roads were constructed while others 
were not, and that thete remains of the moneys re- 
ceived from the sale of the bonds some $40,000.00 in 
the hands of the Commissioners of Broward County. 

If the people voted a bond issue for the purpose of 
building certain designated roads, it is my opinion that 
this is a continuing duty and continues to rest upon 
the board of county commissioners until it is com- 
pleted. If, when the roads designated in the Petition 
for the bond issue have been fully completed, there 
remains a surplus, then Section 2689 of the Compiled 
General Laws of 1927 would in my opinion be applic- 
able to this surplus, and should be used for the repair 
and maintenance of the roads and bridges within said 
special tax district. 

All of this is on the assumption that there is no 
special law or rather general law with special applica- 
tion that may apply to this particular district or to 
your county. You of course will know whether there is 
such a law. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


April 1, 1932. 
Hon. Sam’! D. Jordan, 
Clerk Circuit Court, 
Volusia County, 
DeLand, Florida. 
Dear Mr. Jordan: 
This refers to your favors of the 21st and 30th 
ultimo, and in reply I would state that it is my opin- 
ion that the filing fee shall be based upon the annual 
compensation of the office at the time the candidate 
takes office. The statute speaks of it as being “the 


annual salary of compensation of the office sought by 
the candidate’. 


If in Volusia County the salary of the office is re- 


duced $5,009.00 at the beginning of the term which 
would be occupied by the candidate, then it seems to 
me that the $5,000.09 would be the basis of the assess- 
ment. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


March 31, 1932. 
Honorable J. K. Williams, 


2951 SW Fourth Street, 
Miami, Florida. 
Dear Sir: 
This refers to your favor of March 30, 1932, in 
which you ask the question as to whether or not, where 
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there is no party assessment because there is no salary 
attached to the office, it is necessary for the candidate 
to obtain a receipt as a prerequisite before becoming 
a candidate for such office. 

It is my opinion that he does not need to obtain 
such a receipt, for there is nothing to receipt him for. 
If there is no salary attached to the office, then there 
is no fee to be paid and neither the receipt nor the 
payment of any fee could be made a requirement for 
qualifying as a candidate. 

As to the second question, wherein you ask wheth- 
er or not it is necessary for a candidate for member, 
County Executive Committee of a party, to comply 
with the law as to expenditures. As to this, I am in 
accord with the opinion heretofore rendered by former 
Attcrney General, Fred H. Davis, to the effect that it 
is not a nomination but a party election, and, there- 
fore, the law on expenditures would be inapplicable 
to such person. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


April 6, 1932. 

Hon. H. S. Sweeting, 

Deputy Clerk, 

Miami, Florida. 

IN RE: CANDIDATES FOR COUNTY EXECUTIVE 
COMMITTEE—WHETHER REQUIRED TO FILE 
STATEMENTSH OF CAMPAIGN EXPENSES. 

Dear Mr. Sweeting: 

This refers to your favor of the 4th instant, in 
which you enclose copy of legal opinion rendered by 
Messrs. Hudson & Cason to the Board of County Com- 
missioners of your county with reference to County 
Executive Committee Candidates filing sworn state- 
ments of campaign expenses. 

My predecessor, the Honorable Fred H. Davis, who 
is now a member of the Supreme Court, on a number 
of occasions while occupying the office of Attorney 
General ruled that: 

“Candidates who were to be nominated were 
required to file campaign expense statements, but 
that inasmuch as Committee members were to be 
elected and not nominated, that such Committee 
members were not required to file such expense 
statements”. 

I find in a letter written by the Honorable Fred 

H. Davis when he was Attorney General under 
date of June 25th, 1930, to Mr. Charles S. Roberts of 
Mims, Florida, Judge Davis used this language: 

“T am informed that this ruling was sustain- 
ed by the Circuit Court at Pensacola in a contest 
involving the proposition”. 

It is not within my personal knowledge that any 
Circuit Court has ruled on the question, but I assume 
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from Judge Davis’ letter that the Circuit Court of Es- 
cambia County has ruled on the question and has sus- 
tained Judge Davis’ opinion. This office does not feel 
that it would be justified in changing the opinion as 
heretofore rendered by Judge Davis, in fact, I concur in 


that opinion, however, the Clerk of the Circuit Court 
of your county or of any other county is not obliged 
to follow any opinion on this subject from this office, 
and if you should be dissatisfied with the Attorney 
General’s ruling, there is no reason why you cannot 


adopt the opinion of Messrs. Hudson & Cason, Attor- _ 


neys for the Board of County Commissioners. It might 
be that under the circumstances it would be more prac- 
tical and save you trouble if you were to require the 
filing of these expense statements, but it is the opin- 
ion of this office that those who are elected in the Pri- 
mary, such as members of the County Executive Com- 
mittee are not required to file campaign expense state- 
ments. This opinion of this office seems to be of long 
standing, as indicated by the letter above quoted from 
Judge Davis. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


March 30, 1932. 
Mr. Fred G. Schmidt, 
Sarasota, Florida. 
Dear Sir: 


I am in receipt of your letter of the 26th instant, 
making inquiry with reference to the requirements for 
one to run as an Independent candidate in the general 
election: 

In reply I beg to advise that Section 312, Compiled 
General Laws of 1927, as amended by Chapter 14857 of 
1931, provides that there shall be printed on the ballots 
only the names of the candidates who have been put 
in nomination by primary election or the appropriate 
executive committee of any political party in this State, 
when the same have been certified and filed with the 
board of county commissioners not more than sixty 


days, nor less than twenty days previous to the day © 


of election. 

This Section as it appeared in the Compiled Gen- 
eral Laws of 1927 before being amended as above men- 
tioned, provided for candidates to have their names 
placed on the ticket by petition. The statute as 
amended has no such provision except with reference 
to municipal elections. 

While the ballots may have printed thereon only 
the names of candidates put in nomination by primary 
elections or appropriate executive committees of po- 
litical parties, the statutes also provide that the bal- 
lots shall contain plain lines, and voters may write in 
the name of any person they choose on such plain lines 


and indicate their choice for such person. 

Yours very truly, 
CDL: CARY D. LANDIS, 
MCH/ed Attorney General. 


April 5, 1932. 
Honorable John D. Shepard, 
Brevard Bank Building, 
Cocoa, Florida. 
Dear Mr. Shephard: 

This refers to your favor of March 30. 

The Constitution, Section 13, Article IX as amend- 
ed is as follows: 

“Section 13. Motor Vehicles, as property, shall be 
subject to only one form of taxation which shall be a 
license tax for the operation of such motor vehicles, 
which license tax shall be in such amount and levied 
for such purpose as the Legislature may, by law, pro- 
vide, and shall be in lieu of all ad valorem taxes as- 
sessable against motor vehicles as personal property.” 

You will note that the Constitutional provision 
provides that motor vehicles shall be subject to only 
one form of taxation, which shall be a license tax for 
such motor vehicles, and that the Constitution provides 
that this shall be in lieu of all ad valorem taxes. 

It apparently is very clear that there can be no 
ad valorem taxes placed on automobiles or motor ve- 
hicles, either by the State, County or any other agency, 
including cities. 

Respectfully yours, 
CARY D. LANDIS, 


CDL:W Attorney General. 


April 6, 1932. 
Honorable Selden L. Stewart, Chr., 


Board of County Commissioners, 
Hendry County, 

La Belle, Florida. 

Dear Mr. Stewart: 

I am in receipt of your favor of March 31, ad- 
vising that the Southern Sugar Company redeemed its 
lands in Hendry County from delinquent taxes on the 
31st day of last October. You also state that the taxés 
for the year 1931 were not included in the redemption, 
but that the taxes for that year were extended on the 
tax roll of 1931 by the tax collector. In this connec- 
tion you make inquiry as to whether the tax assessor 
would be entitled to his commission on these taxes ex- 
tended by the tax collector. 

In reply to your inquiry, I beg to say that in my 
opinion the tax assessor would not be entitled to com- 
missions on such taxes extended by the tax collector. 
Any such charge, it seems to me, would be a charge 
for constructive service. 

You further make inquiry, whether a man, who 
comes of age after the first day of January, 1931, is 
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required to pay a 1931 poll tax, as a prerequisite to 
voting in the 1932 primary. 

In reply, I beg to say that in my opinion anyone 
becoming of age after January first, 1931, is not re- 
quired to pay a poll tax’for 1931, for the privilege of 
voting in the 1932 primary. 

Very respectfully yours, 


CARY D. LANDIS, 


MCH:W Attorney General. 


April 6th, 1932. 
Hon. Car] Holmer, Jr., 


Supervisor of Registration, 
Miami, Florida. 
My Dear Mr. Holmer: 


This refers to your favor of the 4th instant, rela- 
tive to the question of change of party affiliation by a 
voter. 

Section 365 of the Compiled General Laws, 1927, 
provides a method by which electors may change their 
party affiliation on the Registration books in alli coun- 
ties and precincts which are not located wholly or in 
part within a city of more than 20,000 population. 
Electors in cities of more than 20,000 population must 
re-register biennially, and this is the time when they 
can change their party affiliation if they wish to do 
so, and after they have registered in the biennial reg- 
istration then there is no law by which this party af- 
filiation can be changed until the next biennial regis- 
tration. 

Very respectfully yours, 
CARY D. LANDIS, 


CDL-G Attorney General. 


April 7th, 1932. 
Mr. Hays Dees, 


Mayo, Florida. 
Dear Sir: 
This refers to your favor of the 6th instant. 
Section 708 of the Revised General Statutes of 
Florida, as amended by Chapter 8585, Acts of 1921, 
provides for the collection of a poll tax against all per-. 
sons over the age of 21 years and under the age of Sd 
years who have resided in the State more than one 
year except such as have lost a limb or have become 
disabled in the army or navy service, which tax shall 
be paid into the county school fund, etc. 


Further exemptions are mentioned in Section 215, 
Revised General Statutes of Florida, as amended by 
Chapter 8583, Acts of 1921. 


It seems that the words “except such as have lost 
a limb” when construed in connection with Section 
708, as it existed before the amendment made by the 
1921 law have the legal effect of exempting any per- 
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son who has lost a limb, whether in war or not, from 
the payment of poll taxes. 
Yours very truly, 
CARY D. LANDIS, 


CDL-G Attorney General. 


April 6, 1932. 
Honorable J. A. Peacock, 
Clerk Circuit Court, 
Calhoun County, 
Blountstown, Florida. 
Dear Mr. Peacock: 

I have your letter of March 30, requesting my 
opinion as to particular dates for candidates to file 
statements of expenses, and also the particular date 
for candidates to qualify and pay their filing fee. 

In reply to your inquiry, with reference to the 
date on which county candidates should qualify and 
pay their filing fee, I beg to say that the same is con- 
trolled by Section 387, Compiled General Laws, as 
amended by Chapter 13781, Acts of 1929. This sec- 
tion provides that a candidate for nomination for of- 
fice to be voted for wholly within a single county shall 
file a sworn statement and receipt for committee as- 
sessment, if any has been levied, and pay his filing fee 
not less than twenty-five days previous to the primary 
election. 

Since our first primary for this year will be held 
on June 7th, such candidates should qualify and pay 
their filing fee not later than May 12. 

Statements by candidates with reference to their 
expense accounts are controlled by Section 421, Com- 
piled General Laws as amended by Chapter 13761, 
Acts of 1929. This statute provides that candidates 
shall file three statements of expenses. The first not 
more than thirty days, nor less than twenty-five days, 
prior to the first primary; the second not more than 
twelve days, nor less than eight days, prior to the first 
primary; the third within ten days after the second 
primary. Under this statute, the first and last dates 
for the first statement are, respectively, May 8th and 
May 12th; the first and last dates for the second state- 
ment are, respectively, May 28th and May 29th; the 
last statement must be filed not later than July 8th. 

You make inquiry in the latter part of your letter 
as to whether it is compulsory for a clerk of the Cir-: 
cuit Court to stay around until midnight of the last 
dates for qualifying and filing expenses by candidates 
for their convenience. 

In reply, I beg to advise that I do not know of any 
statute requiring you to observe other-than the usual 
office hours on these dates, but there is nothing to pre- 
vent you from remaining to twelve o’clock should you 
so desire, for accommodation of candidates. 

You further make inquiry whether or not you are 
privileged to go wherever you wish after office hours, 
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credit, although the mortgaged land has also been 
taxed. 
Respectfully yours, 
CARY D. LANDIS, 


MGM:W Attorney General. 


April 9, 1932. 
Messrs. Crofton & Wilson, 
Attorneys at Law, 
Titusville, Florida. 
Gentlemen: 

Section 496 of the Compiled General Laws of 
Florida, 1927, requires that the poll lists and oaths of 
the inspectors and clerks of the primary election, to- 
gether with all ballot boxes, ballots, ballot stubs, mem- 


oranda, and papers of all kinds used by the inspectors 


and clerks in conducting such election, to be transmit- 
ted, sealed up by the inspectors, to the supervisor of 
registration to be filed in his office and carefully pre- 
served by him until after the next succeeding general 
election. 

In construing this provision of the statute, former 
Attorney General Fred H. Davis, in a letter dated Sep- 
tember 20, 1928, stated that the county commissioners 
are required to have two sets of ballot boxes, one for 
the primary election and one for the general election. 
At that time we had only one primary. The Legisla- 
ture of 1929 re-established the two-primary system. 

Therefore, whereas the statute required two sets 
of ballot boxes under the one-primary system, it now 
requires three sets—two to be used for the primary 
and one for the general election. 

This seems to be the legal requirement and I can- 
not advise any other course. 

Yours very truly, 

CARY D. LANDIS, 


HEC/ed Attorney General. 


April 11th, 1932. 
Hon. W. J. Oven, 
Attorney at Law, 
Tallahassee, Florida. 
My Dear Judge Oven: 

This refers to your request for my opinion relative 
to documentary stamp tax on Master’s Deed in Federal 
Court proceedings. 

It is my opinion that documentary stamps should 
be attached to Master’s Deed executed by a Master ap- 
pointed by a Federal Court just the same as by a Mas- 
ter in a State Court. I see no reason why the same 


rule would not apply to Masters in both courts. 
Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


CDL-G 
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even if it should be out of the county or State. 

In reply to this, I beg to call your attention to Sec- 
tion 4853 of the Compiled General Laws of 1927, which 
requires the Clerk of the Circuit Court, or a deputy, 
to reside at the county site or within two miles there- 
of. This statute contemplates that the Clerk of the 
Circuit Court, or a deputy, may be accessible at all 
times, and, in my opinion, you, or some regular deputy 
known to the public, should be so accessible. 

Very respectfully yours, 
CARY D. LANDIS, 


MCM:W Attorney General. 


April 7, 19382. 

Honorable D. W. Finley, 
Tax Collector, Baker Co., 
Macclenny, Florida. 
Dear Mr. Finley: 

This refers to your favor of April 6, and in reply 
I would state that May 21 is the last day one may pay 
poll tax and qualify as an elector in the coming pri- 
mary. 

Very truly yours, 
CARY D. LANDIS, 


CDL:W Attorney General. 


April 4, 1932. 
Honorable D. R. Reed, 
Milton, Florida. 
Dear Mr. Reed: 

I am in receipt of your letter of March 21, with 
reference to the intangible personal property tax pro- 
vided for under Chapter 15789, Laws of Florida, Acts 
of 1931. 

First: You make inquiry as to whether the stock 
in the Milton Gazette, a weekly newspaper, would be 
subject to this tax. In reply, I beg to say that in my 
opinion the stock in this corporation would be subject 
to the tax under Class “‘A’”’. 

Second: You make inquiry with reference to the 


' payment of the intangible tax upon stock owned in a 


corporation for purposes of purchasing land. In my 
opinion the stock in this corporation would also be sub- 
ject to the intangible tax under Class “A”. 

Third: You state that you held a mortgage on a 
certain tract of land which you are operating as owner 
and paying the regular taxes on the same, and you 
make inquiry whether payment of intangible property 
tax on the same would not be a case of double taxation. 
In reply, I beg to say that in my opinion a note se- . 
cured by a mortgage would be subject to the intangi- 
ble tax under Class “B”. Our Supreme Court has held 
that the owner of notes or credit secured by a mort- 
gage may be taxed upon the value of such notes or 
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April 11, 1932. 
Mrs. Mary A. Masters, 


Supervisor of Registration, 
St. Augustine, Florida. 
Dear Madam: 

Section 377 of the Compiled General Laws of Flor- 
ida, 1927, empowers the State Executive Committee of 
each political party to declare by resolution the terms 
and conditions on which legal electorg shall be declared 
and taken as proper members of such party, and their 
right to vote in the primary election as members of 
that party. It is further provided therein that when 
copies of such resolution duly certified by .the chair- 
man and secretary of such executive committee are 
filed with the supervisor of registration of the various 
counties, it shall be the duty of the supervisors of reg- 
istration, in registering electors, to comply with the 
terms thereof. 

I have heretofore held that in order to confine 
the right to vote in the Democratic primary election 
to white people, the State Democratic Executive Com- 
mittee must first so declare by resolution duly adopted 
and certified by the chairman and secretary to the 
respective supervisors of registration of the various 
counties, and that in the absence of such resolution 
and certificate, any elector otherwise duly qualified 
would be entitled to participate in the Democratic pri- 
mary election, and this is undoubtedly true. However, 
the question now arises as to whether the terms and 
conditions declared and fixed by the State Democratic 
Executive Committee in resolution duly adopted prior 
to the holding of a primary election prior to 1932, 
would become the fixed rule and continue until changed 
by action of the Executive Committee. In my opinion, 
the law is susceptible of that construction. 

' T-am advised that the records in the office of the 
Secretary of State show that such resolution was 
adopted by the State Democratic Executive Committee 
in the year 1920 and again in 1926, confining the right 
to participate in the Democratic primary election to 
white Democratic voters, and if this last resolution, to- 
wit: the one adopted in 1928, was duly certified to the 
supervisor of registration of the several counties as 
required by law, that rule will continue until changed 
by action of the Democratic Executive Committee, and 
_ the right to participate in the Demccratic primary 
election will be confined to white Democratic voters 
otherwise duly qualified. 

Yours very truly, 
CARY D. LANDIS, 


HAC/ed Attorney General. 


April 12th, 1932. 
Mr. Henry Stubbs, 


105 West Howard Street, ; 
Glennville, Georgia. 
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In Re: Exemption from Taxation of Property 
ceived by Veteran from the United 
States Government on Account of Dis- 
Purchased with Compensation Re- 
ability Incurred During Service in 
War. 
Dear Sir: 

Your letter of the 4th instant addressed to the 
Honorable Doyle E. Carlton, Governor, on the above 
subject, has been referred to me for reply. 

This matter was gone into very thoroughly by 
former Attorney General Fred H. Davis, with the Re- 
gional Attorney for the Veterans Bureau of Jackson- 
ville, Florida, and an opinion rendered thereto, same be- 
ing in part as follows: 

“ * * * T am unable to find any legal basis upon 

which such claim for exemption can be allowed. 

Unquestionably the funds which constitute the 

estate of a deceased World War Veteran, received 

from the United States Government are exempt 
from taxation by the State, but I do not think 
such exemption can be followed into the land pur- 

chased with such funds, which is more than a 

mere change in the form of the estate. If such 

theory could be maintained then the salary of a 

Federal Judge which is exempt from taxation by 

the State would render exempt his home owned in 

the State of Florida which was paid for with such 
salary. The same would be true of Postmasters 
and the thousands of other Federal employees who 
receive United States Government Funds which 
are invested in various kinds of taxable property”. 

I have given this matter careful study and con- 
sideration and I concur in the opinion rendered by 
Judge Davis. 

Yours very truly, 
CARY D. LANDIS, 
CDL-G Attorney General. 
Copy to: 
Hon. Doyle E. Carlton, 
Governor, 
Capitol. 


April 9, 1932. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Florida. 
RE: Gasoline Storage Tax. 
Dear Mr. Amos: 

Chapter 13758 applies to all gasoline stored in the 
State after losing its character as a shipment of inter- 
state commerce, which gasoline or other like products 
of petroleum is stored to be used and/or consumed in 
the State. 

The tax on the sale of gasoline applies regardless 
of whether it is to be used within the State or in inter- 


; 
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state commerce, and is in this respect different from 
the storage tax. 

It is provided in Section 2 of Chapter 13756, that 
the Comptroller may require all persons, firms and 
corporations to state in their report to the Comptroller 
any additional or supplemental reports which he may 
deem necessary for the purpose of ascertaining the 
facts of any particular case, in order to determine 
whether or not liability for the tax by said Act im- 
posed has been fully and truthfully reported and the 
taxes fully paid. 

Section 7 of the Act authorizes the Comptroller 
to make reasonable rules and regulations, which shall 
have the force and effect of law governing reports and 
accounts as to gasoline stored to be consumed in the 
State, and he is further given the power to investigate 
all cases involving the receiving, handling, or storing 
of gasoline, and to determine therefrom whether the 
said Act is being evaded or illegally avoided. From 
this I conclude that the Comptroller has the authority 
to require persons, firms and corporations storing gas- 
oline, to state in their reports the full number of gal- 
lons stored during the period covered by the report, 
and to further state what part thereof has been or is 
to be used in the State, and what part has been or is 
to be used out of the State in order to determine the 
amount of tax due thereon. 

In other words, persons storing gasoline in the 
State cannot evade the payment of the tax due on that 
stored to be used in the State, on the ground that some 
part thereof is to be used out of the State. And the 
burden will be upon the one storing to show what part 
is exempt. 

To state the proposition in still a different form, 
exemption is the exception to the rule, and the burden 
is upon the party claiming the exemption to make it 
appear that he is entitled thereto. 

I am returning all files submitted by you on this 
proposition. 

Yours very truly, 
CARY D. LANDIS, 


HEC/ed Attorney General. 
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February 18, 1932. 
Hon Ernest Amos, 


Comptroller, 
Capitol. 
Dear Mr. Amos: 
Re: Chapter 15745, Acts of 1931. 

The purpose of Chapter 15746, Acts of 1931, is to 
recover back from the Federal Treasury for the state of 
Florida that portion of the Federal Estate tax made 
available by credit or refund provisions under the Fed- 
eral Revenue Acts of 1924, 1926 and 1928 to the ex- 
tent of 95% of the Federal Estate Tax imposed on the 
estate of .every decedent dying as a resident of the 
State of Florida during the time when under the Fed- 
eral Inheritance Tax Law a 25% credit or refund was 
available and a tax of 80% of the Federal Estate Tax 
imposed on the estate of every decedent dying a resi- 
dent of the State of Florida during the time when under 
the Federal Inheritance Tax Law 80% credit or refund 
is available. 

Section 301(b) of the Revenue Act of 1928, being 
Section 1093 of Title 20, U. S. C. A., allows a credit 
against the Federal Estate Tax on account of any es- 
tate, inheritance, legacy o rsuccession taxes actually 
paid to any State or territory, or the District of Co- 
lumbia, in respect of any property included in the gross 
estate. The credit allowed by said Act is to the extent 
of 80% of the Act imposed by the Federal Government, 
and includes only such taxes actually paid to any State, 
territory, or the District of Columbia as in said Act 
provided. 

Prior to the adoption of the amendment to Sec- 
tion 11 of Article IX of the Constitution of Florida at 
the General Election in November of 1930, Florida 
was forbidden to levy any tax upon inheritances. 

Therefore, no inheritance or estate taxes could 
have been actually paid to the State of Florida prior to 
the adoption of the amendment to Section 11 of Article 
IX of the Constitution, and the provisions of Section 
301(b) of the Federal Revenue Act of 1926 could not 
apply to taxes theretofore paid to the Federal Govern- 
ment. 

It is my opinion, therefore, that the provisions of 
Chapter 15746 cannot be enforced against the Federal 
Government. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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DIGEST OF CASES FROM FLORIDA IN THE UNITED STATES COURTS 
Copyright, 1931, by West Publishing Company 


This Digest consists of syllabi of the United States District Court, Circuit Court of Appeals and Supreme 
Court opinions reported in full in the Federal Reporter and Supreme Court Reporter published by the West 


Publishing Company. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court 
Reporter may be obtained for 25c by addressing the West Publishing Company, St. Paul, Minnesota. 


DOWNING v. UNITED STATES. 
No. 6377. 
Circuit Court of Appeals, Fifth Circuit. 
Jan. 8, 1932. 
54 F (2d) 65. 
Rehearing Denied Jan. 9, 1932. 

Embezzlement indictment held not demurrable as 
not particularly describing money or alleging defend- 
ant’s possession thereof under employment as post- 
master, or postal department’s ownership (Cr. Code § 
225 (18 USCA § 355). 

Indictment in question charged that defend- 
ant, having in his custody, control, and possession 
as postmaster certain moneys of United States, 
being specified amount of postal funds of Post Of- 
fice Department, embezzled such funds, and in- 
dictment charged in effect that total sum alleged- 
ly embezzled came into defendant’s possession in 
his official capacity. 

In embezzlement prosecution, denying motions for 
continuance and bill of particulars held within judge’s 
discretion, abuse of which was not shown (Cr. Code § 
225 (18 USCA § 355) ). 

In embezzlement prosecution, books and records 
disclosing financial condition of post office of which 
defendant was postmaster held admissible, although 
not entirely in his handwriting (Cr. Code § 225 (18 
USCA § 355) ). 

Records and books of account were admissi- 
ble, for they were kept under defendant’s super- 
vision and produced by him on post office inspec- 
tor’s request as correctly representing receipts 
and disbursements during period under investiga- 
tion, and, furthermore, transcript from account 
books of General Accounting Office, which was 
made up of defendant’s reports and which like- 
wise disclosed shortage in postal funds, is prima 
facie evidence of shortage, in view of Criminal 
Code § 225 (18 USCA § 335). 

Congress could lawfully place on defendant, in- 
dicted under statute concerning embezzlement by post- 
master or postal employee, burden of explaining short- 
age in accounts (Cr. Code § 225 (18 USCA § 355) ). 

_In embezzlement prosecution, whether defendant 
satisfactorily explained shortage in funds of post of- 
fice of which he was postmaster held for jury (Cr. 
Code § 225 (18 USCA § 355) ). 


General assignment of error based on general ex- 
ception to entire charge, much of which was admitted- 
ly correct, will be disregarded (Circuit Court of Ap- 
peals Rules 10, 11). 

Circuit Court of Appeals Rule 10 requires ap- 
pellant to state distinctly the several matters of 
law in court’s charge to which he excepted, and 
Rule 11 requires him to set cut the parts thereof 
assigned as error in totidem verbis. 


In re DAVID et al. 
No. 4032. 
District Court, S. D. Florida. 
Dec. 8, 1931. 
54 F. (2d) 140. 

Partners acting in good faith, before firm credi- 
tors acquire lien upon partnership assets, may divide 
partnership property amongst themselves in several- 
ties. 

Individual partners, after division of partnership 
property, may claim homestead exemption under Flor- 
ida law, notwithstanding firm was insolvent and pur- 
pose was to exempt property (Const. Fla. art. 10, § 1). 

Under Florida law, homestead exemption cannot 
be claimed out of property as against obligation con- 
tracted for purchase price thereof (Const. Fla. art. 10, 
$1). 

Under Florida law, partners remain jointly and 
severally liable for partnership liability, notwithstand- 
ing dissolution and division of property. 

Where partnership was dissolved and property di- 
vided, each partner’s assumption of portion of part- 
nership liability held “obligation contracted for pur- 
chase price,” and therefore individual partner, under 
Florida law, could not claim homestead exemption 
therein as against firm creditors (Const. Fla. art. ‘10, 
$1). 

Trustee in bankruptcy of partnership and indi- 
vidual partners succeeds to and may enforce rights and 
remedies of individual bankrupts (Bankr. Act § 70a, 
11 USCA § 110(a). 

Constitutional and statutory provisions relating to 
homestead exemption should be liberally construed. 

Construction placed upon homestead provisions of 
Florida Constitution by Supreme Court of Florida is 
binding on federal District Court in suit involving 
homestead rights (Const. Fla. art. 10, § 1). 
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KILGORE et al v. MAYO, Com’r of Agriculture 
of Florida, et al. 
District Court, S. D. Florida. 
Aug. 27, 1931. 
54 F (2d) 148. 


Acts relating to use of arsenic as spray on bear- 
ing citrus fruit trees held not invalid as depriving 
growers of property without due process (Laws Fla. 
1927, c. 11844, as amended by Laws Fla. 1929, c. 14485; 
Const. U. S. Amend. 14). 


Acts relating to use of arsenic as spray on bear- 
ing citrus fruit trees held valid under state police pow- 
er (Laws Fla. 1927, c. 11844, as amended by Laws Fla. 
1929, c. 14485). 

Necessity for law enacted under police power re- 
lating to use of arsenic as spray on bearing citrus fruit 
trees held legislative question (Laws Fla. 1927, c. 
11844, as amended by Laws Fla. 1929, c. 14485). 


Amos, Comptroller of State of Florida, v. 
Trust Co. of Florida et al. ILLICK et al v. 
SAME. TRUST CO. OF FLORIDA et al v. 
ILLICK et al. No. 6450. 54 F. (2d) 286. 

Circuit Court of Appeals, Fifth Circuit. Dec. 

16, 1931. 

Trust company liquidator, though confirmed by 
court, is not court officer, but representative of state 
comptroller (Comp. Gen. Laws Fla. 1927, Sec. 6052 et 
seq., Secs. 6102, 6125, 6145, and Sec. 6108 as amended 
by Acts 1929 (Ex. Sess.) c. 14487). 

_ Trust company liquidator may be called to answer 
for any dereliction or illegality in management in any 
court having jurisdiction (Comp. Gen. Laws Fla. 1927, 
Sec. 6052 et seq., secs. 6102, 6125, 6145 and Sec. 6108 
as amended by Acts 1929 (Ex. Sess.) c. 14487. 

Only in extreme cases may state liquidator’s gen- 
eral administration of bank or trust company be ar- 
rested or substituted by equity receiver (Comp. Gen. 
Laws Fla. 1927, Sec. 6052 et seq., Secs. 6102, 6125, 
6145, and Sec. 6108 as amended by Acts 1929 (Ex. 
Sess.) c. 14487). 


Federal court’s order taking over large part of — 


trust company’s assets by special receivership and en- 
joining state, comptroller exercising functions in mat- 
ter held improper (Comp. Gen. Laws Fla. 1927, Sec. 
6052 et seq., secs. 6102, 6125, 6145, and sec. 6108 as 
amended by Acts 1929 (Ex. Sess.) c. 14487). 

Such order was improper, because comptroller and 
liquidator were competent to execute trusts involved, 
and such trusts were within trust company’s powers. 

Even if trust company, in liquidation by state 
comptroller, has been unfaithful trustee, no presump- 
tion can be indulged that state officials will not be 
careful, efficient, and economical (Comp. Gen. Laws 
Fla. 1927, Sec. 6052 et seq., Secs. 6102, 6125, 6145 and 
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Sec. 6108 as amended by Acts 1929 (Ex. Sess. c. 
14487). 

Doctrine that corporate existence should be dis- 
regarded, on ground certain individual organized, con- 
trolled, and used trust company for fraudulent pur- 
poses, held inapplicable under circumstances. (Comp. 
Gen. Laws Fla. 1927, Secs. 6958, 6061, 6062). 

The doctrine of disregarding corporate entity 
should not be applied because trust company was regu- 
larly chartered under state laws, with a capital of 
$200,000 and a paid-in surplus of $300,000, and such 
capital must have been paid in cash, and valuation put 
on securities constituting surplus must have been re- 
viewed by state comptroller before his certificate for 
beginning business could issue. 


ARD v. UNITED STATES. No. 6240. 

Circuit Court of Appeals, Fifth Circuit. Dec. 

17,1931. 54 F (2nd) 358. Rehearing Denied 

Jan. 16, 1932. 

Plea in abatement complaining of irregularity in 
selection of one of grand jurors held properly over- 
ruled as insufficient to excuse failure to make earlier 
objection (Jud. Code Sec. 269 (28 USCA Sec. 391). 

The plea did not allege defendant’s lack of knowl- 
edge that he probably would be inidcted, nor show that 
he was unable to challenge grand juror’s competency 
to serve at time of organization of grand jury. Fur- 
thermore, it was not alleged that the juror was in- 
competent or disqualified to serve on the grand jury, 
and it appeared from the minutes of the court that he 
Was sworn as a grand juror, but had been summoned 
to serve as petit juror. 

Mere irregularity in selection of grand juror held 
insufficient ground for setting aside indictment after 
judgment where prejudice was not shown (Jud. Code 
Sec. 269 (28 USCA Sec. 391). 

Evidence that defendant, arrested without war- 
rant, was known to arresting officer to be constant 
violator of Prohibition Act, and that officer had re- 
liable information that violation of law was imminent, 
was admissible, and sustained arrest and search. 


BOWEN v. RAILWAY MAIL ASS’N. No. 
3718. District Court, S. D. Florida. Dec. 18, 
1981. 54 F. (2d) 391. 

Terms “policy or contract of insurance” within 
statute authorizing recovery of attorney’s fee are em- 
ployed in broad and general sense as generic terms 
(Comp. Gen. Laws Fla. 1927, Sec. 6220). 

Comp. Gen. Laws Fla. 1927, Sec. 6220, in sub- 
stance, authorizes recovery of attorney’s fee upon 
rendition of judgment against any corporation, associ- 
ation, fraternal benefit society, or others, in favor of 
the beneficiary under any “policy or contract of in- 
surance.” Broadly speaking, terms “policy or contract 
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of insurance” mean contract by which, for the consid- 
eration and upon the terms therein agreed upon, one 
party agrees to compensate the other party for loss 
arising from specific risks. 

Beneficiary certifieate issued by railway mail as- 
sociation held “policy or contract of insurance” within 
statute authorizing recovery of attorney’s fee (Comp. 
Gen. Laws Fla. 1927, sec. 6220). 


ATLANTIC COAST LINE R. CO. v. WELLS 

et al. No. 5541. 54 F. (2d) 633. Circuit 

Court of Appeals, Fifth Circuit. Jan. 6, 1932. 

Appeal and case being dismissed on appellant’s 
motion because cause became moot after appeal was 
taken, costs held taxable against appellant (Circuit 
Court of Appeals, Fifth Circuit, rule 31, subd. 1). 

Rule 31, subd. 1, of the Circuit Court of Ap- 
peals of the Fifth Circuit, which provides that 
where suit is dismissed in Circuit Court of Ap- 
peals, except where dismissal is for want of juris- 
diction, costs shall be allowed to appellee, unless 
otherwise agreed by parties, is broad enough in 
its terms to cover dismissal of cause which became 
moot after appeal was taken. 


UNITED STATES v. QUANTITY OF EX- 

TRACTS, BOTTLES, ETC. No. 60. 54 F. 

(2d) 648. District Court, S. D. Florida. Dec. 

30, 1931. 

Affidavit for search warrant held to disclose prob- 
sits cause for issuance of warrant based on sale of 
personalty for use in manufacture of intoxicating li- 
quor (Espionage Act, tit. 11, Sec. 3 (18 USCA Sec. 
613). 

Affidavit for search warrant recited, in sub- 
stance, that affiant had theretofore purchased on 
described premises from time to time certain de- 
scribed personal property, and that such personal 
property was sold with the knowledge that it was 
to be used in the whiskey business. 

Constitutional and statutory provisions governing 
issuance of search warrant should be liberally con- 
strued in furtherance of the citizen’s privacy (Espion- 
age Act tit. 11, sec. 3 (18 USCA sec. 613) ; Const. U. S. 
Amend. 4). 

Description in search warrant is sufficient, if 
there is reasonable particularity and certainty as to 
identity of property to be searched for and seized, so 
that warrant is not mere roving commission (Espion- 
age Act tit. 11, sec. 3 (18 USCA sec. 613) ; Const. U. S. 
Amend. 4). 

Whiskey is prima facie contraband, and term 
“whiskey” is at least a generic term (National Pro- 
hibition Act (27 U.S. C. A.). 

Affidavit and search warrant, when dealing with 
property inherently, innocuous, should contain at least 
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designation by generic terms of class of property to be 
searched for and seized (Espionage Act tit. 11, sec. 3 
(18 USCA sec. 613) ; Const. U. S. Amend. 4). 


Description in search warrant, of such generality 
as to lodge in officer virtually unlimited discretion, is 
insufficient (Espionage Act tit. 11, sec. 3 (18 USCA 
sec. 613) ; Const. U. S. Amend. 4). 

Description in affidavit and search warrant, mere- 
ly reciting that “certain property designed for * * * 
unlawful manufacture of intoxicating liquor” was lo- 
cated on described premises, held insufficient (Espion- 
age Act tit. 11, sec. 3 (18 USCA Sec. 613); National 
Prohibition Act tit. 2, sec. 25 (27 USCA See. 39). 

Affidavit for search warrant recited that 
within described premises “there is located cer- 
tain property designed for use in the unlawful 
manufacture of intoxicating liquor, which is be- 
ing used as a means of committing a misdemean- 
or, to-wit, a violation of the National Prohibition 


Affidavit further recited that affiant had 
theretofore purchased on described premises cer- 
tain personal property, describing it, and that 
such personal property was sold with the knowl- 
edge that it was to be used in the whiskey busi- 
ness. The search warrant followed the affidavit 
in the description of the place and property to be 
‘searched for and seized. 


Information of libel for forfeiture of personalty 
designed for manufacturing intoxicating liquor-held to 
lie, notwithstanding illegal search warrant under which 
seizure was made (National Prohibition Act tit. 2, Sec. 
25 (27 USCA See. 39). 


Libel for forfeiture of personal property de- 
signed for use in unlawful manufacture of intoxi- 
cating liquor will lie, notwithstanding illegality of 
search warrant, because the government may 
adopt a seizure and proceed by information of 
libel with the same effect as if the seizure orig- 
inally had been lawfully made; the subsequent 
adoption. being retroactive. Furthermore, the 
right of forfeiture is not dependent on the validi- 
ty of the seizure. 


OESTERREICHER v. McNAIR. No. 678. 

54 F. (2d) 798. District Court, S. D. Florida. 

Jan. 7, 1932. 

- . Equity regards that as done which should have 
been done. 

Equity regards substance of transaction and not 
form. 

Where national bank accepted indorsed certificate 
of deposit with express directions to buy bonds or cash 
certificate, bank because agent or bailee, and therefore 
receiver did not acquire title to fund. 
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On July 22, depositor in a national bank in- 
dorsed certificate of deposit, and delivered same 
to an officer of the bank, with express directions 
to purchase Liberty bonds or cash certificate. On 
inability of bank to procure bonds, an officer of 
the bank cashed the certificate and received the 
cash, together with accrued interest. The cash 
was placed in a box on the top shelf of the book 
vault of the bank, where it remained until the re- 
ceiver was appointed. 

Cashing of certificate of deposit by officer of na- 
tional bank pursuant to depositor’s directions given 
before bank suspended business held not unlawful at- 
tempt to prefer depositor (12 USCA sec. 91). 

Two days before bank closed, depositor deliv- 
ered certificate of deposit to officer of bank, and 
gave express directions to buy bonds or cash cer- 
tificate; thereby creating relationship of principal 
and agent or bailor and bailee. Bank’s cashing of 
certificate on day it suspended business, pursuant 
to, and in furtherance of, specific directions of de- 
positor, was pursuant to its duty as agent or 
bailee. 

Owner of money acquired by insolvent national 
bank as agent or bailee held entitled to preferred 
claim, where receiver commingled money with general 
cash into which money was traceable, and general cash 
was augmented. 


‘UNITED STATES v. ONE BUICK COUPE. 

No. 18. 54 F (2d) 800. District Court, S. D. 

Florida. Dec. 39, 1931. 

Forfeiture provisions of revenue laws or customs 
laws are not repealed by forfeiture provisions of Na- 
tional Prohibition Act (19 USCA Secs. 482, 483; 26 
USCA Sec. 1181; National Prohibition Act, tit. 2, Sec. 
26 (27 USCA Sec. 40). 

Mandatory forfeiture provisions of National Pro- 
hibition Act must be followed when applicable (Na- 
tional Prohibition Act, tit. 2, Sec. 26 (27 USCA Sec. 
40). 

Dominant character of enterprise in which vehicle 


is engaged when captured is controlling in determining — 


whether forfeiture should be had under National Pro- 
hibition Act or custom laws (19 USCA Sees. 482, 483; 
National Prohibition Act, tit. 2, Sec. 26 (27 USCA 
Sec. 40). 
Where paramount purpose of enterprise in which 
vehicle is presently engaged when captured is to move 
liquor and vehicle is primarily used as conveyance 
only, government must seek forfeiture under National 
Prohibition Act (National Prohibition Act, tit. 2, Sec. 
26 (27 USCA Sec. 40). 
Foregoing rule is controlling, even though li- 
quor in question has antecedent history as duty 
or tax unpaid liquor, imported or manufactured 


contrary to the customs or revenue laws, and al- 

though there is concealment incidental to the 

transportation. 

Inability to prosecute person transporting liquor 
under National Prohibition Act may not be fatal to 
forfeiture of vehicle under customs laws (19 USCA 
Secs. 482, 483; National Prohibition Act, tit. 2, sec. 26 ~ 
(27 USCA Sec. 40). 

Where enterprise upon which vehicle is presently 
engaged when captured is essentially unlawful im- 
portation of liquor, or concealment thereof, libel for 
forfeiture may be brought under customs laws (19 . 
USCA Secs. 482, 483). 

Under foregoing rule, if there has been mere 
incidental and subordinate transportation solely in 
furtherance of such concealment, or in facilita- 
tion of the smuggling, and as element thereof as 
distinguished from transportation for other pur- 
poses, such incidental and subordinate facilitating 
transportation will not defeat a libel under the 
customs laws, provided the enterprise still retains 
its primary and dominant character as unlawful 
importation: 

To warrant forfeiture of vehicle under customs 
laws, government must bring its case wholly and fair- 
ly within such laws (19 USCA Secs. 482, 483). 

Automobile engaged in transporting alleged 
smuggled liquor, under facts disclosed, held subject to 
forfeiture under National Prohibition Act and not un- 
der customs laws, and therefore innocent holder of con- 
ditional sales contract was protected (19 USCA Secs. 
482, 483; National Prohibition Act, tit. 2, Sec. 26 (27 
USCA Sec. 40). 

Fact that driver of automobile pleaded guilty to 
offense under customs laws does not, standing alone, 
authorize forfeiture thereunder instead of under Na- 
tional Prohibition Act (19 USCA secs. 482, 483; Na- 


tional Prohibition Act, tit. 2, Sec. 26 (27 USCA Sec. 
40). 


CHENAULT et al. v. BAAR. No. 6276. 54 

F (2d) 921. Circuit Court of Appeals, Fifth 

Circuit. Jan. 6, 1932. 

Evidence held not to sustain claim of priority on 
ground that money realized by bankrupt from goods 
consigned by claimants was traced into sums realized 
by trustee on bankrupt’s claim based on its furnishing 
labor and material. 

Evidence did not show that money paid to banls- 
rupt for claimants’ consigned goods, which bankrupt 
was to keep in separate account but commingled with 
general funds, was taken out of general funds and 
used in paying for the labor and material which were 
furnished to party from whom trustee recovered sum 
on which priority was claimed, and it was not shown 
that money was not used by bankrupt in paying for 
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other unidentified goods bought and not shown to have 
come into the possession of the trustee. 


PACIFIC MUT. LIFE INS. CO. v. CUNNING- 
HAM et al. No. 647. 54 F (2d) 927. Dis- 
trict Court, S. D. Florida. Jan. 5, 1932. 

Insured’s statements in application for life in- 
surance, in view of language of application, held repre- 
sentations as distinguished from warranties, requiring 
substantial truth in representations material to risk. 

Under terms of application for life insurance 
policy, it was agreed that statements therein con- 
tained were “‘complete, true and correct, and that 
the company, so believing them, would rely and 
act upon them.” 

Insured’s false statements in application for life 
insurance, constituting representations, will not avoid 
policy, unless insured knew of falsity or was charge- 
able with knowledge thereof. 

Insured’s false statements in application, material 
to risk and made with knowledge of falsity, will invali- 
date life policy without further proof of actual con- 
scious intent to defraud or deceive. 

' Whether applicant for life insurance has previous- 
ly suffered from illness constitutes inquiry material to 
risk, requiring exercise of good faith. 

Power of equity to cancel life insurance policy will 
not be exercised except in clear case. 

Rescission of life policy because of falsity or in- 
accuracy of answers to questions in application is not 
favored. 

Fraud is never presumed. 

Insurer, seeking to cancel life policies, has burden 
to show by clear, cogent, and convincing proof that in- 
sured’s answers to questions in application were ma- 
terially and knowingly false. 

Application made part of life policy, having been 
prepared by insurer, will be interpreted most favor- 
ably to insured, if such interpretation is necessary and 
consistent with language thereof. 

Absence of intent to deceive by applicant for life 
policy will not relieve applicant of consequences of con- 
scious falsity. 

Term “illness,” within application for life policy 
must be considered in light of ordinary conception and 
understanding of term and legal principles defining 
term. 

Meaning of term “illness” within application for 
life policy is not to be determined solely on opinions 
of medical experts. 

Term “illness” within application for life policy 
means condition interfering with applicant’s usual vo- 
cation, or ailment affecting soundness of applicant’s 
health. 

In application for life insurance, insured was 

asked question as follows: “What injuries, or ill- 


nesses or treatments by or consultations with 
physicians or practitioners, have you had during 
last seven years?” Insured answered, “None.” 
Term “illness” may properly include an ailment 
of less serious character than a disease, and is 
substantially synonymous with sickness. Mere 
temporary or inconsequential indisposition, which 
does not materially tend to impair health, nor to 
interfere with the subject’s ordinary duties, may 
not be regarded in law as an “illness.” 

Infrequent tonsil trouble suffered by insured, for 
which several X-ray therapy treatments were taken 
over period of years, held not “illness” within applica- 
tion for life policy. 

Applicant for life insurance was a practicing 
physician, who had specialized in X-ray work. 
For several years before executing application, he 
suffered from tonsil trouble at infrequent inter- 
vals, to relieve which he would have a lady assist- 
ant in his office give him an X-ray therapy ap- 
plication. Application was given sometimes once 
in two or three months or once in five or six 
months. During period of three or four years, ap- 
plicant received eight applications. Tonsils never 
became so diseased that applicant considered it 
necessary to have them surgically removed. 

Term “practitioner” within application for life 
policy, means one holding himself out as qualified and 
willing to diagnose or treat disease, etc. 

Application for life insurance contained ques- 
tion whether applicant, during last seven years, 
had “consultations with physicians or practition- 
ers,” for injuries or illnesses or treatments. To 
be a “practitioner,” it is not necessary that one 
be a physician in the usual sense of that term. 
One who purports to heal without prescribing 
drugs may still be a “practitioner.” The term 
“practitioner,” in its broadest meaning, contem- 
plates the performance of one or more of the fol- 
lowing functions, first, to judge the nature, char- 
acter, and symptoms of disease; second, to de- 
termine the proper remedy; anti, third, to admin- 
ister or prescribe the remedy or treatment. One 
who performs none of foregoing functions is not 
a “practitioner.” Apparent purpose of term 
“practitioner” is to include persons not strictly 
medical doctors, but who purport to diagnose, 
prescribe, and heal, such as osteopaths, chiroprac- 
tors, Christian Science healers, neuropaths, heal- 
ers by electric or mechanotherapy, and the like. 
Lady assistant in office of practicing physician, 

who gave applicant for life insurance X-ray applica- 
tions, if applications constitute “treatments,” held not 
“practitioner” within terms of application. 

A “treatment” by a physician or “practition- 

er,” as specified in question in application for life 
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insurance, implies medical or surgical treatment 
or something equivalent thereto. Applicant for 
life insurance, a practicing physician, was given 
X-ray therapy applications by a young woman as- 
sistant in his office who was regularly employed 
by him. She was accustomed to giving X-ray ap- 
plications to his patients, but always under his di- 
rection and supervision. She was not a licensed 
physician, and did not administer X-ray without 
instructions from him, but she was specially 
trained in her work by him. She neither diag- 
nosed the ailment, prescribed the remedy, nor 
regulated the process of administering it, but her 
functions were purely vicarious and ministerial in 
character. 


KUEHNE et al. v. HIGHLAND GLADES 

DRAINAGE DIST. (COCHRANE et al., In- 

terveners). No. 557-M. 54 F. (2d) 946. 

District Court, S. D. Florida. Nov. 23, 1931. 

Drainage district’s bonds pledged to banks to se- 
cure notes for money borrowed held “issued” in con- 
templation of law (Sp. Acts Fla. 1921, c. 8885, Sec. 6). 

Drainage district in question was created by 
Sp. Acts Fla. 1921, c. 8885, which by section 6 
thereof, empowered district to borrow money tem- 
porarily and to issue its promissory notes and, in 
order to secure payment of any of such notes, to 
hypothecate bonds therein authorized to be issued. 
Banks’ claims are satisfied, and right to retain 

drainage district’s pledged bonds ceases, when banks 
receive amount of their judgment indebtedness against 
district, with interest, through dividends on bonds (Sp. 
Acts Fla. 1921, c. 8885, Sec. 6). 

Receiver, who had certain sum to distribute 
by ways of dividends on drainage district’s bonds, 
should distribute such sum pro rata to all bond- 
holders equally, but as to banks, not in excess of 
their respective judgments and interest. 

Holders who deposited drainage district’s bonds 
with bondholders’ committee were not entitled to any 
preference in distribution of dividends over non-de- 
pesiting bondholders. (Sp. Acts Fla. 1921, c. 8885, 
sec. 6). 

No preference in distribution of dividends could 
be created by law contrary to terms of drainage dis- 
trict’s bonds (Sp. Acts Fla., 1921, c. 8885, Sec. 6). 


COOPER v. TAYLOR. No. 6288. 54 F (2d) 
1055. Circuit Court of Appeals, Fifth Circuit. 
Jan. 12, 1932. 

Federal statute, making cash surrender value of 
insurance policy on bankrupt’s life asset of his estate, 
is inapplicable where state laws exempt such value 
(Bankr. Act, Secs. 6, 70a (5) (11 USCA Sees. 24, 110 
(a) (5) ); Comp. Gen. Laws Fla. 1927, Sec. 7066). 


Exemption provision in Florida Constitution is 
not exclusive, nor limitation on statutory exemptions 
of life insurance (Const. Fla. art. 10, sec. 1; Comp. 
Gen. Laws Fla. 1927, Sec. 7066). 

Each state’s court of last resort has right to con- 
strue its own state Constitution, regardless of decisions 
from other states. © 

Exemption of personal property from forced sale 
by Florida Constitution does not apply to life insurance- 
(Const. Fla. art. 10, Sec. 1). 

Legislature has power to exempt cash surrender 
value of life insurance policy from insured’s creditors’ 
claims (Const. Fla. art. 10, Sec. 1; Comp. Gen. Laws 
Fla. 1927, sec. 7066). 


CITY OF TAMPA v. COMMERCIAL BUILD- 
ING CO. et al. STATE et al. v. SAME. Nos. 
6327, 6353. 54 F. (2d) 1057. Circuit Court 

of Appeals, Fifth Circuit. Jan. 12, 1932. 

Florida statute declaring taxes first lien on prop- 
erty assessed until payment gives no lien on subse- 
quently acquired property of taxpayer (Comp. Gen. 
Laws Fla. 1927, Sec. 894). 

One claiming tax lien on personalty must identity 
it as subject of assessment (Comp. Gen. Laws Fla. 
1927, sec. 894). 

Tracing of personal property, on which taxes were 
levied, into hands of trustee in bankruptcy is essential 
to establishment of tax liens thereon (Bankr. Act, Sec. 
64b, 11 USCA Sec. 104 (b); Comp. Gen. Laws Fila. 
1927, Sec. 894). 

Absence from record of statement of evidence on 
which findings.of referee in bankruptcy were based 
precludes inquiry into their correctness. 

Priority section of Bankruptcy Act does not sub- 
ordinate valid liens, as for unpaid rent, to unsecured 
tax claims (Bankr. Act Sec. 64 b, 11 USCA see. 194 (b). 


GRACE v. TANNEHILL et al. No. 6102. 54 
F (2d) 1059. Circuit Court of Appeals, Fifth 
Circuit. Jan. 9, 19382. 


To establish mining partnership, definite under- 


‘standing, either tacit or express, must be shown with 


reasonable certainty by clear preponderance of evi- 
dence. 

Evidence held not to show partnership agreement 
entitling plaintiff to sixth interest in oil leases for 
services rendered in securing them. 

District court’s opinion on conflicting testimony 
in equity suit is entitled to great weight on appeal. 


FARKAS v. KATZ. In re KATZ. No. 6362. 

54 F (2d) 1061. Circuit Court of Appeals, 

Fifth Circuit. Jan. 9, 1932. 

Bankrupt is presumed to have intended to hinder 
or delay creditors by transferring assets to corpora- 
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tion. 

Bankrupt’s transfer of assets to corporation dom- 
inated by him held fraudulent and voidable. 

Confirmation of bankrupt’s composition held im- 
proper, where vacation of his transfer of assets to cor- 
poration would release enough to pay claims in full 
(Bankr. Act Sec. 12d, 11 USCA Sec. 30 (d). : 

Where record does not show that creditor op- 
posing confirmation of bankrupt’s composition failed 
to appear to show cause or that such objection was 
made below, his compliance with such requirement or 
waiver thereof may be presumed. 


THERRELL v. GERSTELL et al. No. 6380. 

Circuit Court of Appeals, Fifth Circuit. Jan. 

12, 1982. 55 F (2d) 82. 

Written release of trustees’ claim to fund as- 
signed to bank and latter’s mortgage on bankrupt’s lot 
precluded other proof of settlement agreement. 

Evidence held not to show that liquidator, re- 
leasing bank’s invalid mortgage on bankrupt’s lot for 
consideration, perpetrated fraud precluding satisfac- 
tion of mortgage on another lot from proceeds of sale 
thereof. 


GALATIS et al. v. GALATIS. No. 6171. 55 


F (2d) 571. Circuit Court of Appeals, Fifth 
Circuit. Feb. 4, 1932. Rehearing Denied 
_ Feb. 26, 1932. 


Permitting claimant of vessel to file formal claim 
and stipulation for costs nunc protunc after filing ex- 
ceptions and answers to libels held within court’s dis- 
cretion (Admiralty Rules 23, 25, 28 (28 USCA Sec. 
723) ). 

Reference of libel proceedings, involving mainly 
accounts, to commissioner held not error (Admiralty 
Rule 43 (28 USCA Sec. 723) ). 

Report of commissioner, to.whom admiralty case 
involving mainly accounts was referred, was not bind- 
ing on court, but advisory only (Admiralty Rule 43 
(28 USCA Sec. 723) ). , 

Decree in personam is inappropriate to libels in 
rem. 

Libelants appealing from decree denying their 
claims cannot complain of decree in personam for other 
libelants. 

Decree awarding seaman recovery of wages from 
shipowner and lien therefor against vessel, with direc- 
tion to sell it for payment thereof if owner did not pay, 
but awarding no execution against owner, held not 
erroneous. 

Evidence in libel proceedings by seaman for wages 
held to justify decree awarding nothing to libelants 
not appearing at trial. 

Libelants awarded nothing were shown to 
have disappeared before libels were filed, mas- 
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ter’s testimony as to what was due them was very 

unsatisfactory, and testimony for claimant of ves- 

sel was that two of them were nct seamen and 
performed no duties on vessel and that third one 
was fully paid. 

Evidence held to show that master libeling vessel 
for wages was working for half of profits, which were 
not shown, rather than fixed wages in addition. 

Ship’s agent, making advances for voyages after 
master wrongfully took vessel from owner’s control, 
with knowledge of situation, held not entitled to lien 
therefor (46 USCA Secs. 971-974). 

Ship’s agent held not entitled under circumstances 
to lien against vessel by subrogation for moneys ad- 
vanced to discharge liens thereon (46 USCA Secs. 
971-974). 

Part of money advanced was paid out in 
counsel fees and expenses to obtain release of ves- - 
sel by one filing libel for purchase money, with- 
out owner’s knowledge; it was not shown how 
such libel was disposed of or that debt was paid; 
head tax advanced was incurred because of mas- 
ter’s unauthorized use of ship; and all advances 
constituting liens on vessel were more than re- 
paid by freight collections and remittances from 
ship’s agent at another port. 

FLORIDA BANK & TRUST CO. OF WEST 

PALM BEACH v. UNION INDEMNITY CO. 

et al. No. 6245. 55 F (2d) 640. Circuit 

Court of Appeals, Fifth Circuit. Feb. 2, 1932. 

That statutory bonds required of depository for 
money of bankrupt estate ran to the United States did 
not make debts thereby secured “debts due to the 
United States” entitled to preference on depository’s 
insolvency (Bankr. Act, Secs. 50, 61 (11 USCA Secs. 
78, 101) ; 831 USCA Secs. 191, 193). . 

Claims of sureties for amounts paid in discharge 
of liability on bonds securing deposits of bankrupt es- 
tates held not entitled to preference on depository’s in- 
solvency as “debts due to the United States” (Bankr. 
Act Secs. 50, 61 (11 USCA Secs. 78, 101); 31 USCA 
Secs. 191, 193). 

Such claims on bonds given pursuant to Bank- 
ruptcy Act Sec. 61, 11 USCA Sec. 101, were not 
entitled to preference under 31 USCA Secs. 191, 
193, notwithstanding that the bonds were made 
to the United States, since such bonds secure debts 
not due or payable to the United States, and may 
be sued upon in the name of the United States for 
the use of any person injured by a breach of their 
conditions, under 11 USCA Sec. 78, and it not ap- 
pearing that the United States had any beneficial 
interest in the funds deposited in the failed bank 
to the credit of the trustee and receivers of the 
bankrupt estates or that any of those funds were 
properly payable to the United States. 
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MEES v. WESTERN UNION TELEGRAPH 

CO. No. 1674. 55 F (2d) 691. District 

Court, S. D. Florida. Jan. 18, 1932. 

Declaration for sickness resulting from mental 
suffering caused by telegraph company’s failure to 
transmit proper amount of money whereby plaintiff 
was unable to attend husband’s funeral held not to 
state cause of action. 

Declaration alleged that plaintiff in Florida 
was notified of husband’s death in Ohio; that she 
sent a telegram to another in Ohio reading, “Wire 
us fare will leave at once hold body”; that brother 
of deceased delivered to telegraph Company a $90 
telegraphic money order for plaintiff; that tele- 
graph Company delivered only $35 to plaintiff; 
that, as a result, plaintiff was unable to attend 
husband’s funeral; that plaintiff thereby suffered 
great bodily pain and mental anguish, and her 
nervous system was shocked, as a result whereof 
plaintiff was made ill in body and mind, and suf- 
fered great physical pain, and was confined to bed 
for a long time. 

Mere mental pain and anxiety are too vague for 
legal redress, where no injury is done to person, prop- 
erty, health, or reputation. 

If mental suffering alone cannot be basis of ac- 
tion, sickness resulting therefrom is not proximate re- 
sult of defendant’s negligence. 


CITY OF ST. PETERSBURG v. MEYERS. 
No. 6837. 55 F (2d) 810. Circuit Court of 
Appeals, Fifth Circuit. Feb. 6, 1932. 

Rehearing Denied March 4, 1932. 

Contract by city for improvement of water front, 
including dredging of yacht basins and making of fill, 
held not ultra vires, as contract to use public funds 
for private benefit (Sp. Acts Fla. 913, c. 6772, Secs. 
2 (d), 24; Const. Fla. art. 9, Sec. 10). 

Sp. Acts Fla. 1913, c. 6772, Sec. 2 (d), ex- 
pressly gives city of St. Petersburg power to con- 


struct and maintain ship channels, breakwaters, ° 


and drives, and make contracts in connection 


therewith. Section 24 gives the city the power — 


to compel the owners of low ground to fill or drain 

the same, and on default the city may fill at their 

expense, making the cost a lien on the property to 

be enforced by assessment. 

Decree pro confesso entered by clerk and not fol- 
lowed by final decree works no estoppel. 
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Under contract for improvement of city water 
front, contractor held entitled to compensation for 
yardage confined in fill, of which surveys before and 


after work are primary measure but subject to cor- 
rection. 


Contract provided under tifle, “Method of 
Measurement,” that, “the material removed will 
be measured by the cubic yard in place by means 
of soundings and cross-sections taken before the 
work starts and after completion of the filling. 
* * * As soon as practical after the completion of 
the entire work the area filled will be thoroughly 


examined by cross-sections and final estimate will 
be made.” 


Account states arises from mere rendering of ac- 
count of money transactions, with either failure to ob- 


ject within reasonable time or express approval by 
other party. 


Account stated is hardly more than admission of 
correctness which places burden on objecting party to 
show wherein it is wrong. 

In contractor’s action against city on account 
stated, wherein contractor interposed statutory general 
issue, rejecting contractor’s special pleas asserting 
mistakes in account held not harmful error (Comp. 
Gen. Laws Fla. 1927, Sec. 4332, 4333, subd. 1). 


Contract was for improvement of water front, 
including dredging of yacht basins and making of 
fill. Special pleas filed by city asserted mistakes 
in the account in that the amount deposited in the 
fill was less than the amount states, because of 


duplications in the monthly estimate carried into 
the final estimate. 


Where interest is not expressly promised in con- 
tract with municipal corporation, municipality must 
be put into default before becoming liable for interest. 

Contractor, under contract for improvement of 
city water front, held entitled to interest on amount 
due only from date of filing of affidavit disclosing pay- 
ment of all claims for labor and materials (Sp. Acts 
Fla. 1913, c. 6772, Sec. 67). 

Sp. Acts Fla. 19138, c. 6772, Sec. 67, provides 
that before any contractor, under contract with 
city of St. Petersburg, or his representative shall 
require a final settlement on any contract in which 
a bond is required, he shall make and file with the 
city clerk an affidavit that all claims for materials 
and labor have been fully paid. 
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NOTES AND COMMENT 


THE CARNEGIE FOUNDATION FOR THE 
ADVANCEMENT OF TEACHING 


Summary of Review of Legal Education in the United 
States and Canada for the Year 1931 


The Carnegie Foundation for the Advancement of 
Teaching, in its current “Annual Review of Legal Edu- 
cation,” reports a total expenditure upon the study of 
legal education and cognate matters, during a period 
of a little over eighteen years, of $238,630.02. Nearly 
one-third of this sum represents the cost of printing 
and distributing publications. The remaining expendi- 
tures, including salaries and professional fees, average 
less than $9,000 per annum. 

Three Kinds of Activity. 

An introductory section, entitled ‘‘Co-operation for 
the Improvement of Legal Education,” classifies the 
activities supported by these expenditures under three 
heads: First, four extended volumes have been pub- 
lished: “The Common Law and the Case Method in 
American University Law Schools” (1914); “Justice 
and the Poor” (1919, 1921, 1924); “Training for the 
Public Profession of the Law” (1921); “Present-Day 
Law Schools in the United States and Canada” (1928). 
In addition to a systematic preliminary distribution of 
these publications, 9,600 copies were applied for, by 
interested enquirers, during the past ten years. Sec- 
ondly, statistical and other information is published in 
a “Review of Legal Education in the United States 
and Canada.” This annual periodical, now containing 
from fifty to seventy pages and issued in editions of 
7,500 and upward, is coming to be regarded as a stand- 
ard reference work. Thirdly, the Foundation receives 
an increasing number of requests for specific assist- 
ance, on points suggested, but not directly covered, by 
publication. 

Policy in Dealing With Special Requests 

Requests for assistance are received from bar ad- 
mission authorities, from committees of bar associa- 
tions, from law schools and other educational institu- 
tions, and, less frequently, from individuals and non- 
educational organizations. The assistance rendered 
takes the form, sometimes of letters or memoranda of 
considerable length, sometimes of interviews, confer- 
ences, or addresses. Four guiding principles have been 
formulated with respect to the supplying of informa- 
tion or advice: ‘First, to meet special requests for un- 
published information fully and promptly, even though 
the compilation of the desired material delays the regu- 
lar work of our small office force; second, to present 
the facts bearing upon controversial matters with 
complete objectiveness, not colored by opinion as to 
the educational or socia lpolicy involved; third, to ex- 


press opinion as to any such questions of policy freely 
and frankly, but only upon request; fourth, to put for- 
ward such expressions of opinion as reasoned conclu- 
sions, derived from stated facts, rather than as dogmas 
based upon the authority of any individual or of any 
organization.” 
Possible Changes in Publication Policy 

The Review indicates that, while special requests 
for assistance will continue to be welcomed, there may 
be some change in the publication policy of the Founda- 
tion. After the completion of an historical and com- 
parative study of bar admission requirements in the 
United States, in the future increasing attention will 
probably be devoted to other branches of professional 
education. This would mean, not a lessened interest 
in legal education, but a supplementing of pioneer de- 
tail work by a broader method of approach. This in- 
dependent lay organization will continue to discuss the 
problems of the legal profession sympathetically in an 
effort to “bridge the unfortunate gap that at present 
exists between lawyers and laymen.” On the other 
hand, the “Annual Review of Legal Education,” with 
its elaborate statistical and routine information, has 
been established only because the lawyers have not, as 
yet, developed the requisite machinery and procedure 
for doing this work themselves. As soon as they do 
so, this publication will be placed in the hands where 
it logically belongs. “The Foundation is as eager to 
relinquish this responsibility as the legal profession 
ought to be to take it over.” 

The National Conference of Bar Examiners 

It is suggested that a newly organized National 
Conference of Bar Examiners may in time be able to 
accept this burden. The first attempt to establish an 
organization of this sort was made—unsuccessfully— 
in 1900, when there were only nineteen state boards 
of bar examiners. Today, there are forty-five. If this 
body proves to be a permanent addition to the already 
complex professional machinery, it has tremendous op- 
portunities for good. The obstacles in the way of se- 
curing a permanent organization are much greater in 
the case of bar examiners than in that of law school 
teachers, but the immediate outlook is most encourag- 
ing. “The new Conference starts its life free from al- 
legiance to any educational or professional body or 
creed, and yet possessing the good will of numerous 
highly dissimilar organizations.” 

Current Information 

The Review records changes made during the past 
year in bar admission requirements, and outstanding 
developments among the law schools. Comparative 
tables show the present requirements for admission to 
the bars of each of the sixty states and Canadian 
provinces, and changes in the number of law schools 
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last forty years. The individual schools are listed, 
with their tuition fees, student attendance, and the 
time required to complete the course, in parallel col- 
umns, distinguishing from the 84 full-time law schools 
of the United States and the 4 full-time law schools of 
Canada, the 9& part-time or “mixed” schools in this 
country that offer insiruction at hours convenient for 
self-supporting students, and the 6 Canadian schools 


in which the students serve a concurrent clerkship in 
a law office. 


Publications Distributed Without Cost 

An appendix quotes the current standards of the 
American Bar Association and of the Association of 
American Law Schools, and lists the publications of 
the Carnegie Foundation dealing with legal education 
and cognate matters. Copies of these publications, in- 
cluding the present “Review of Legal Education in the 
United States and Canada for the Year 1931,” may be 
had without charge upon application by mail or in per- 


son to the office of the Foundation, 522 Fifth Avenue, 
New York City. 
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